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Where it is ſhewn, 


That thoſe Authorities in Law, whereby 
he would excuſe his Judgment in Sir - 
Edward Hales his Caſe, are very un- 
fairly cited, and as ull applied. 


Vendidit hic auro patriam, Dommumque potentem | | 
Impoſuit, leges fixit pretio, atque refixit. 
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Lord Chief Juſtice HERBERTss 


ACCOUNT. 


EXAMINCD: 


Ere it not the Reproach of our 
Times, to have had Men ad- 
vancd to Courts of Judicature, 
for other Merits, beſides Integri- 

ry, and Learning in che Laws of rheir Coun- 

try ; it mighe ſeem a great piece of Vanity in 
me, . tO ons a Book {tamp'd with the Name, 
and Authoriry of a Chief Juſtice. 

Yer, perhaps, I might be thought nor withour 
caule to take this as my more unmediate' Pro- 
vince ; having been the firſt of the Profeſſion, 
who ventur'd in Publick Companies to ſhew, 
how wofully that innocent Book-Caſe 2 #. 7. 
in relation to Sherifls, has been miſtook, or wreſt- 
ed, to ſerve for Colour to that haſty Judgmenc 
in Sir Edward Hales his feigned Caſe. _ 
' Wherefore, how een foever the Chief Ju- 
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ftice may find it, to make Proteſtations of his 

Vid. Account, Sincerity ; this may ſuperſede any ſuch from me. 

P. I» & OR : 

Nor would I willingly call his a Proteſtation 
contrary to apparent Fa&t (eſpecially conſider- 
ing that weaknels of Judgment manifeſted by 
this Defence) did he not give roo great occaſion 
for it: 1. From the large Steps which he took, 
ro precipitate, and, as I am well aſtured, to fol- 
licit chat Reſolution. 2. The manner in which 
he delivered it, widely differing from whar he 
now prints. 3. The unfairneſs of his , preſent 
Quotarions : And, 4. The unhappinels, not to 
fay worſe, of thoſe Inſtances which he is pleafed 
to give of his Sincerity. . 

. I ſhall not diſpute, or repeat his Lordfhips 
State, of the Caſe: But the Queſtion upon it 
being, Whether the King may by his Preroga- 
tive diſpenſe with the Statute 25 Car. 2. c. 2. re- 
quiring all Perſons in any Office under the King 
to take the Teſt againſt Popery, I ſhall enquire, 

1. Whether thoſe Books, which he he Ort 
as Authorities for his Judgment, give any colour 
tO it. 

2. Whether, admit they did, they would coun- 
renance the Reſolution as he delivered it. 

3. Whether thoſe Inſtances which he offers of 
his Sincerity, may reaſonably be taken for ſuch. 

4. Whether he in any meaſure mona an 
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from the Imputation of being highly criminal. 
His Lordſhip, like a Maſſer-Diſ purant, be- 


gins, ash S thinks, with 4 Defmution of 4 Dif enſ{a- Account, Þ-6» 
tion, which, he ſays, is given by the Lord Cook: Cook 113 Rep. 
Diſpenſatio mali prohibiti eſt de jure Domino Reg1 TY 


conceſſa, propter impoſſibilitatem pr evidendi_de omnt- 
bus particularibus ; &* diſpenſatio 'eſt mali probibiti 
provida relaxatio, utilitate, ſeu neceſſitate penſata. 
Where, I mult fay, he very unlearnedly clogs 
the Definition of a Diſpenſing Power, with the 
Perſon in whom 'tis ſuppos'd to be lodg'd ; nay, 
and the Reaſon too why it ſhould be fo, which 
neither:the Lord Cook, nor Common Senle, gives 
him any Warrant to bring into the Definition. 
However, it ſeems, according to this, a Diſpen- 
ſing Power, in ſome Caſe or other, is veſted in 
the King ; which yer is far from proving any 
thing to his purpole ; for either the King may 
in all Caſes dilpenl q as to particular Perſons, 


and then his Diftin&tion of malum prohibitum, &> v. v7. & 8: 


malum in ſe, falls to-the ground ; or elle it reaches 
only to thoſe Caſes, in which the Judgment, or 
Flattery of Judges have aſcrib'd it ro him. 


He adds out of the Lord Cook, as an En- e.'. 


11 Rep. f. 83. 


largement upon what he calls the Definition : 
« Inaſmuch as an Aft of Parliament, which generally 
< prohibits any thing upon a Penalty that is PO PU- 
*LAR, OR ONLY GIVEN TO THE 
*KING, 
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: (4) 
. _<' XING, may be inconvenient to divers particular 
« Perſons, m reſpeft of Perſon, Time, or Place ; 
« for this purpoſe the Law gives aPower to the King 
«to diſpenſe with particular Perſons. Where the 
Lord Cook manifeſtly reſtrains the Penalty, to 
ſuch as is given the King as Head of the Peo- 
ple, upon which account oy he calls it Popu- 
lar ; nor, indeed, can be thought to rake in whar 
is granted to. any Subject that will inform, ic 
being mention d without diſtin&tion whether 
before, or after an Information commenced. 

And that the Lord Cook's Words here, ought 
not to be ſtrained farther, is yet more evident, 
from the Caſe of Penal Statutes, on which Sir 
. Edward Herbert's Miſrepreſentations will occaſi- 
on my more particular Remarks. 

As Sir Edward, conſidering what Intereſt he 
has ſerv'd, may be preſum'd ſomeching conver- 
{anc with Prieſts and Jeſuits, He might, amon 
others of leſs uſe, have conſulted the ant 

Suarez de Le- Sygrez Who, after the Definition, which he 


CE ents i kes to be Legs bumang relaxatio, in a diſtinct 
Chapter ſhews, with whom the ordinary Pow- 
er of Diſpenſing (which he diſtinguiſhes From - 

, that which, is delegated) is lodged, where he 

Ib- zap. 14: lays, Certum eff eum habere ordinariam  poteſtatem 

355 A4dipenſandi, qui legem tulit ; And he gives the 
Realon, Quia ab ejus volantate, & potentia pendet. 
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So that none can have. this. power, but he, or 
they who are veſted with the Legiſlative exclu- 
| five of others; or ſuch as have itdelegated from 
thence. That the King has not the Legiſlative v. Jus ang. 
excluſive of otters, is what I have erty Oo or 
proy'd at Jarge, and ir lies on the other ſide to ” 
thew that the Diſpencing Power bas been dele- 
gated tohim. Yet thus much may be ſaid on 
the contrary. 


1/2. Fhat the King could not in Law be 
preſum'd to.. have exercisd fuch a Power: by 

himſelf ; for that the ancient Law provided, thar 

he ſhould have a Counſel ' choſe in Parkament, 

who (as the Charter aftim'd to be declaratory 

of \the ancient Law; and fworn'ar the Corona- 8 

tion of Hen: 3. has it) were {worn quod negotia Vid. Mas, Pax, © 

Domini Regis <5 Regni fideliter traftabunt, & ſ+- H. > Ror. 

ue ; acceptatione - perſonarum omnibus juſtitiam exhibe- - gh HS 

_ bunt: and that it: was accounted the Law long ES 
after that, appears by the po Se a W's of Re- Rot. Par. 4 

ger. Mortimer 4*. E. 3. part of which was, that * * 

Whereas it . was or dain' d in the Parliament next after 

the Kings Coronation, that. four. Biſhops, four Earls 

and four Barons ſhould ſtand by the Kms PUR 

LUY-COMNSEIL LER;; withour :whoſe 

afent: NU.L-GROS BUYOIGN!NE SE 

FEUST. Nevertheleſs Mortimer would: un- 

dertake to manage all by himſelf, accroaching 
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eee” Royal Power, and it is cafily to be ſhewn that 


' 


iy pl. pl pa ſuch a Counſel was.in uſe, or continually inſiſted 


| Kor. Par. 8. ON, AS the Tight of the Kingdom, from the time 


4E.3.n 1s. of the Charter, confirmd 28. Hen. 3. cill the 
i wane. <nd of the Reign of Hen. 6. 

wp OM 2. A Power togrant "Non obſtantes to Statutes 
the ft arc. could not have been 1 Rn in. the Crown ar 
en * Common Law; for we-have' clear Proofs of 


wy —_ 5 rs odious and condoms d beginning, from the 


nHhe Burg. ſulpureous Fountain of Rome, as an honeſt Po- 


24-30. 11. ph Lawyer confeſt with a deep ſigh. 35 Hen. 
Is 3" 3- this Non obſtante Matthew Paris calls a deteſta- 
YO REOE Ab. ble addition, - all Reaſon and Juſtice; and 
Mat. Par. oL when the year after King Henry urg'd the ex- 
v. atk. Fe ample of the oy for Nan obſtantes :. The Pri- 
am or of Jeruſalem ſays, God Aha you ſhould. uſe 
this unpleaſant, and abſurd word; as long as you 
obſerve Juſtice you may. be King, and as ſoon as.you 
| Violate: it, \you will ceaſe to be King. ' Which "fab 
how little Foundation' in; 'Law. ir rhen - was 
thought to have ; and what.the whole Nation 
thought of the Pope's uſe of . it, may be ſeen ar 
wt ang large in Matthew Paris, and Mr. Prin's Animad- 
130 Verſions on the 4th. Inſtiruce. | | 
Fn, hi Farther the Reaſons given why the King 
EIS ought to. have this. ID} Ot here op _ 


accounts... 


1. In 


2 
1. In that the Intereſt of the whole, of which 


che Legiftarors are the beſt- Judges,* when they 

make the Law withour Exception, ought to 
_ outweigh all private Inconvenitences. | 

2. The Law, has provided 4 more certain, 

and equal Remedy ; Lavin raken as ſufficienc 
Care for the meeting of Parliaments once a 
Year at leaſt, and, I may fay, * fitting too, as it+ yia. woa. 
has for the fitting of the Common- Courts of **. Parl 


Patliamentum - 


Juftice; as appears from the ſeveral Sratures in ſeparari non 

SH ld — . . Dcber dum- 
Print, and others in the Rolls, which avoid the modo aliqua 
common Cavil upon the words Oftner. if need {£999 pete. 
be ſa vel ad Mi- 

wg ip 7 : 1s nus ad quam 
non fuit determinarum reſponſum & {+ Rex contrarimm permirtac perjurius eſt. As 1 
find it in-an ancient MS. of the Modus. Vid. ctiain 4 Inſt. f. 1 t- Vid- 5p E.g 1 177, 178. 
1R. 2. 95. This acknowledg'd for Law in thi King's Name, 2 R. 2. 0. 4. 

And theſe were, like che famous Triennial 
A&, Proviſions for the greater certainty of J.. 
rhecting, ſo often, at leaſt ; bur no. Receſlions 
from: the old Law, which, as appears boch by - | 
the Mirrour, and -the Life of King Alfred, was vid. Spelm. 
for the Great Council. ro meet twice. 4 year ag pr Eieds 

2: ; ; a, | 7 : | | Mi F, . 
Ind Oo gs 
'cis plac'd among rke [Abuſes of the Law, That Parliametes age-nor held twice a year. 

3- The great Reaſon. afſignd. in che Latin 
Quotation from. the Lord Cook,  Proprer ampoſir 
balitatem- pravidends de omnibus particuliaubils; which 
is after diſtinguiſh'd, as' to Perſon, Time, and 
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/ B Place ; 


Augan_ arm Rennes <A 
Cs et x Ae a —— 
nated CE IE NE i a at 
—_ _ ws ee A. EY i ome a 
l PT IE reels . 
—— _Yy . - q o 


wh . ADD re be” oe et 

8 
CAFE ah. : v det; a oe HE % ” "v4.5" Ss 
"Fr. OOO l Oar ar Y "IF RT 4 AS - Waits 


BEE ES. 
RE, 
Ri 
Fa 
RES ot 
3h. »'7 
mel 1 & w 
= 5 
w_ 
2 : 
_—_ e 
=: "= o 
* 
M 
t] 
” : 


mow 


"ite Hf we $a I ee Lr4s th 
SBC phe 4-— yoda o a9 4 41498 o 


WIE DECREASED 


(WE. OREN a WE" 


TTY AY 


fool oh al Dat ME A En 3 es WS, Woh Ss DOE's” EPs RIOT ET Iy - ; TIT) : ic SIO FRY x TETRIS 
. tc S nSs \ e SI35E Be Seto, FE IE I EE x E ei FEI R8e-; MAEDED 5 ", EE EF RI TS 2 yt He 
FAS: Male f ot Sat 2 LITE Sedo's ICE het i OPS SRL ras oY PE 004 SIS Ry PER WR 2 TIES, 3 VL a ASA ct 4 A * ITO PSF 
WE III 7 = 130230 CONTI SL TON TI DR EE 9 2: ro DE 7 IRS 31 vs Eb a Ao noy Bot, fe rages 0. © gs 
; » wn 5 


4 : 


Place. ; can by no means be applied ro the Caſe 


- in queſtion : For, 1.' The Law was made but 


yery few Years before their Lordſhips Reſoluri- 
on, and not grown more inconvenient by length 
of time to any particular Petſon, than ir was 


ar.the making of the Aﬀt. 2. The Law-ma-- 


kers had in their immediate proſpect every par-! 
ticular Perſon of the Romiſh Communion, and 
the Tome when, and Place where, the Danger 


_ would happen, if any ſuch were Commiſſioned. +- 


Let us now ſee what help he can have from 
his ſecond Quoration from the Lord Cook, which 
is 7 Rep. f. 73. but heAntends, I ſuppole, f. 37. 
and. would have. it believ'd, that ic-was the Opi- 


- + » nion'of all the Judges of England, 2 Jac. 1. That 


Account, p.7. 


the King may diſpenſe with any particular Per- 
ſon, that he ſhall nor incur the Penalry of the 
Statute, tho” ir be an A&t made pro bono publico, 

and that this'is a Truft and Confidence n/a | 
annex'd to the Royal Perſon of the King, in which, 
1. He again overthrows his Diſtinction of ma- 


re, ſe and prohibitum, making that Power ar. 
large in relation Þa any Statute pro bono publico. 


7 Rep. b. 36. 


2. He manifeſtly perverts the Lord Cook's ſenſe, 
whoſe Words are, © When | a Statute is made pro 


- 


7 bono publice ,. and the” King as" Head of the 
<« Mercy, is by all the Realm truſted with it ; this 
CC. o 
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* is a Truſt and: Confidence mſeparably adjoyn'd, and 
<« annex'd to bis Royal Perſon, in ſo high a Point of 
< Sovereignty, that be cannat transfe};it- to the diſpo- 
© ſition or power of any private Perſon, or to- any 
* private ſe ; for this was committed to the King 
< by all bis Subjefts, for the Publick Good, 8&c. But 
< true'it is, that the King can upon any cauſe moving 
* him; in reſpe& of Time, Place, or Perſon, &c. 
«* nake a Non obſtante to diſpenſe with any parti- 
© cular Perſon, that he ſhall not mcur the. Penalty of 
«the Statute.” Fit 5 Ty — 

Where the ſole Queſtion was, of transferring 
over a Penalty granted to the King, as entruſted 
-by. all'the Realm to-ſee the Statute pur. in- exe- 
cution, by inflicting che Penalty :- Thes Truſt .is 
adjudged oo and nor to be transferr'd 
over ; but that however, the King may dupenſe 
with the -Penalty granted to. himſelf... Upon 
which Llmuſt ſay our Chief Juſtice has Ry a 
very foul Stretch ; for what is. chis tothe Infor- 
- mer's Parr, concerning: which the: Queſtion be- 
| fore him. was2: Bur ſurely | there: is a- mighty 
'difſference! /between:-\thele:. rwo...\Propolitions. 
« Where the Subjects! have 'cntruſted--the King 
< with a Stature made for: the Publick Good, 
- © this Truſt "is. inſeparable, and: cannot be; tranſ- 
»#:ferr'd to” another';: but the: Statute! jo .entru/ted 
* < ray be diſpens'd with; which is all tha is to be 
B 2 oather'd 
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gather'd from the Lord Cook: and this, © Tho' 
< an A& be made for the Publick Good, yet the 

* King may diſpenſe with it, and this is a Truft 
< and Confidence- inſeparably ' annex'd to- the Royal 
< Perſon of the King ; which 3 is Sir Edward Her- 
bert's perverſe Comment. In ſhort, Lord Cook 


fays;, © Where'the King is encruſted. with. che 


«< Execution of a Statute made for the Publick 
< Good, he may diſpenſe with chart Statute. Sir 
Edward Herbert ſays, © He may diſpenſe with 
< any Statute made for the Publick. Good. Up- 
on which 'tis to be obſerv'd, That the Queſtion 
inthe Lord Cook was not of Diſpenſing, bur 
granting over the Penalty; which Penalty, he 


lays, 15 not to be. transferred over.: , The. other 


would make it of Diſp ,. and that thar 
Power is-inſeparable, and not © be transferr d; 
ſo apparently changes bas State” of the Que- 
ſton. 

His next Step. is to the Lk po” H. 7. 
f. 11, & 12. in whichhe leaves us to ſeek the 
Year, which-is 11. This. he calls the: firſt; and 
great C aſe which be cites, where the King's Diſpen- 
fog Power 'is deſcribed and limited. 

© There is 4 diverſity, ſays the Book, be- 
«eween malum -probibitum, and mahum in ſe ; as a 
« Starute forbids'any Man to coin. Money, and 

®if he does, WI WIN this is malion 


* probibitum ; 
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« prohwbitum; for before the Statute, Coinin 
« Money was lawful, but now it is' nor (©, nd 
+ therefore the King can diſpenſe with ir. So if 
* a Man-ſhip Wooll in any place but Calice, it is 
«© malum prohibitum, becauſe it is prohibited by 
« Aﬀtof Parliament ; Bur that which is malum 
«mn ſe, the King, nor no other. Perſon can di- 
< ſpenſe with ; | as if the: King' would give a 
* Man power to kill another, or licenſe one ro 
* make a Nuſance in a High-way, this were 
*yoid; and. yer: the King can- pardon theſe 
«things when they are done. | Upon this Caſe 
'tis obſervable, That the Power of Dilpenfing is 
here, aſſerted "in relation to Things, and*nor 
Perſons :/' Wherefore: according  to/this, taken in 
Sir Edward Herbert's Latitude, the King may 
grant Diſpenlarions ro all in general, where the 
Martter is only malum 'prohubitum.; whereas he 


himſelf owns that the nature of a Diſpenſation 4s yag, 7. 


particular, and given to particular Perſons by name. 
'2. Many things in Magna Charta, nay the moſt, 
are but mala prohibita; and fo Magna Charta its 
ſelf may: be diſpenſed: with : when he himſelf 


owns, that the King cannor difpenſe with one Pax 2. 


Title of Magna Charta: And: methinks he could 
nor-bur- obſerve; this Contradiftion. +. Where- 
'fore the Rale:there, admur tit wett a 741% 00g 
in Law, as it was not, being' only ſpoken ob:- 
h rer 
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Chief Juſtice ter by one* of'the Judges, can be applied onely 


Fineux, 


11 H.7.f-12.2. (O fuch Cales as Are” hate cited. - The faſt is 

that 2 of 5 Cain we), : which. "apon- the 
Moor Rep. ground iti i Reports, __—_ ſaid," that 
E14 he ſuch Statutes as give' a Prerogative may be diſpens d 
bot peas a with: and that. of ſhipping Woolls-at Cakce,the 
wiz Staxes King's Staple,! is-of:the ſame nacure ; and both 
+ ainpp'+ Fo . ſufficiently ſhew- the Diſtinction : of malum pro- 
but that cr þ;h;tum, from malum in ſe, to relate barely to ſuch 


cerns not the 


Inflences here Ns As become ' evil: by accident, as. they are 
bid the $u6- againſt an accidental Prerogarive. »Which no 
Fein of Way interferes With the Rights of the Sulu” in 
OO general, or particular. 

And much wondez: thatsSir Edward Henbuet 
ſhould cite; my: Lord Vaughan'in the Calc of The 
mas and Sorrel, as confirming whar he would in- 
fer from the Year: Book, when Lord Vaughan 

a lays That. old: Rude has more confounded Mens -Jude- 
. ments. on the Subjeth, than refified them ; and him- 
F.333 ſelf denies thatthe King can diſpenſe with every 
_malum mnt ” Statute, the pps 4 oe 

tute onely. TE 
Oh, bir my Zan Fiahghen: Dees han a Di 
ſ penfarion does jus dare, 'and: makes the thing 
prohibited to all "ok "lawful to be done by him 
-that has .it. * Does | he fay: this/ of every malum 
- probibitum Byno means.: Wherefore we muſt 
apply ir to the: Caſe then in queſtion, which 


concerned 


I T DID FOE SS IT PERM. RY b- RI ge PEI 4» Ry wo Ee amen C Ste wo dicks Hed og nk IAG EE CEE 6; OA Le EA Heb, EE Eos: at op ge, 
"I" v4 Ek I EE TORE EE Le ASS to Ge ae Ie LITE he 3 Ca On TIRES i BA CI Gee et IE FA COLES, = SITARLY 
CE Ei ESSE NE WL STI et AE Et ONE ON A I En Woe AS Ms Ee A CIS at L PM n Ry, 2 ; EE SE Fs 
£ : 
. 
c 
| ) 


concerned Wine-Licences, about which the King 

had a Prerogative by: Statute-Law :: And the: dd 
{penfing with that, alls within rhe Rule in Moor z Sup. f. 914. 
agreeing with the Lord Coke in'the Caſe of Penal , xep.c 36. v 
Statutes. Yet even thus much was a Point gain'd 

by the Prerogative;! fince |rhe;farit |of: #4. 7., for 

it 1s then-rnade-.a Doubt before: all |che Judges 

of England in the Exchequer Chamber, and ad- 
journed over for the difficulty,, Whether the :#.7- 2b. 
King could licenſe! the Shipping | Wool elſewhere ** 
chan at Calice; -one of the 'Yery Inſtances which 

Sir Edward Herbert relies on: And Chief- Juſtice 
Huſſey was poſitive, that the King could nor li- 

cenle it, cho'; indeed the Chief-Baron and {ome - 
others , held as Fineux i did; afterwards. - Where: 

fore no.body of: lefs aſſurance than our Chief- 

Juſtice can ſay from theſe Cales reſults this plain 

.- Whatever :is.rot prohibited by. the: Law of God, e. 8,% 9. 
but was lawful before any Af of Parliament made | 
to- forbid it, the King by his Diſpenſation may make 
lawful again, to that. Perſan who bas ſuch: Diſpenſa- - 

ton, tho' it ; continues unlawful to any body: elſe; 8c. 

In which it we grant his Mor, 1. will own, the 
Conclufion' co bring it-to- Sir Edward Hales his 
Caſe, is not; crinual-; Yer the! Propoſition is ſo 
pernicious; -triking; at -the very. Foundations. of 

our Goyernment, that' if there were a Relolu- 

” tion, 


{14) 
tion, in ſtead of an extrajudicial Opinion, givin 
that Countenance kilo even a looſe Oping 
* . on. does not; yet/it ought tobe rejefted: For 
if all. Acts of Parliament 'contrary 'to Magn, 
Charta are void, as fome have held, I am art 
much more-ſ{o. would tuch Reſolutions of Judg- 
es be; and /that-fuich an one would be contrary 
co that Grear Charter, is evident ; for no Man 
can ſay, that all things prohibited by Magna 
Charta, are referer. hs Law of God. | 
actp.c. _- To come to Sir: Edward's next Great Caſe, as 
he calls it, but indeed the onely one which has 
colour'd the Reſolution to the World, which is 
Yer p. 5. he that 2 H. 7, Notwithſtanding his [Promile, he 
Po Bak; has not beet ſo fair-to. give: the Words: of thar 
ant Pagerand Caſe, or ſo much of __— - material, _— 
the very wards eyery body might judge ow little ule it 
eBay rg _ .be . , _ leſt Men ſhould be 
nnd 4 for ſarifying their own Eyes, | he has nor dire- 
ke irws ted to'the Folio. | + os 
w wilfl m- The Engliſh of the macerial part is thus. | 
2H. 7.f.6.b * Jn \ the Exchequer:Chamber all the Juſtices 
£7:*. Cyere thewn for the King, «how King Edward 
_ <the Fourth by his Letters Patents had conſtiru- 
« ted the Earl of N--—— Sheriff of "the lame 
< County, and had : grarited the' {aid Earl the 
< Office of Sheriff of 'the ſaid. County for the 
« Term of his Life, with all the other —_ 
* tended ? 
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<rhereto belonging, rendring to the King at his 
 <Exchequer annually 100 l. without any Account, 
<or any other thing to be given for it, e>c. 

«Now, 1. Whether this Patent was good? 
© And alſo, 2. How this Patent ſhall be in- 
« tended ? were the Points in queſtion. And 
« 25 to the firſt Point, the Juſtices held the Pa-. 
«rent good ; for it is a thing which may well be 
« eranted for Term of Life or Inheritance, as divers 
«Counties have a Sheriff by Inheritance, and 
«this commenc'd by a Grant of the' King. 
«Then was ſhewn a Reſumprtion, and then was 
<ſhewn a Provi/o tor H. Earl of N. fo that the 
< Parent remains in its force. ; 

« Radcliff ſhews che Starute of 28 E. 3.c. 7. 
«and 24 E. 3. c. 5.. That no Sheriff ſhall be 
« more than one Year, Cc. altho' he had a Nox 
« obſtante. And notwithſtanding this, that the 
«King ſhall always have his Prerogarive, as of 
« the Value and the Certainty of the Land, aad 
« other things granted by the King, and of 
«Woolls ſhippd, .and of Charters of Murder, 
<«.nd-many other Caſes, where the Statutes are, 
«Thar Parents: that want thele things thall be 
<yoid ; yet the Patenrs are good with-a Non 
© obſtante : But without a Non 6b/tante the Patents 
«are void, by reaſon of che Statutes, ſo here the 
« Patent, with a Non obſtante, &c. 

EC 


T his 


(16) | 
This is all that is {aid in the Book upon the 
firſt Poinr, upon which 'tis obſervable,  -- 
1. By the Book it would ſeem thar this Rad- 
if cliff was bur a Serjeant at Law ; for at the end 
fr. | - of the Caſe Brian Fuſtice demands of Brian 
| 8, Radcliff, exc. Yetindeed I find upan ſearch, that 
he was 2 Baron of the Exchequer. 
2. What Radcliff ſays is after the Reſolution of 
| the Judges over, and no way influenc'd that. 
| 3. Whereas Sir Edward Herbert lays, the Re- 
- ſolution was upon 23 H. 6.c. 1, Radcliff, who 
{honld berter know the Subject of Debare, di- 
{courſes only concerning the Statures 28 E. 3. 
c. 7. and 12 E. 3. c. 5. which are barely prohi- 
bicory, without any mention of Non obſtantes, 
or any voiding or diſabling Clauſe. Indeed 
Radcliff, it being upon a ſudden Diſcourſe, as 
the Book ſhews, miſtakes the Starures, as if they 
Brook Pa. had ſuch Clauſes ; and Brook, who cites part of 
tents, 8-45 the Patent, which, ir ſeems he had ſeen, lays, 
there was in it a Non obſtante to the Statutes 
| SE 367 a1 E3ro- 
Gi Fitzherbert indeed ſays, R. objected: the 
23 H. 6. but for that fit liber judex. 
eccounP-''” 4. But above all, tho' our Chief Juſtice calls 
them the Judges Enemies, who lay, the Point of 
Non obſtante is not relolv'd in this Caſe, which 
he calls Confidence, _ and that they may as well 
| deny 


Tt ſhould be 
"0 


- v ES y 
5 | 
1387 
on aRESSDSN Aw ERIE 13 Tin EEE KL Pe en rey I £4 3 —_ % p Ins 


; TOS (IS 200 RB 3A WET IE Sts RS AIR, 29 ics ip >, As 1, 12d 


wk RS 


deny one of the ten Commandments ; 'tis manifeſt 
beyond contradiction, that the Reſolution end- 
ed at iſnt que le Patent demurr en fa force ; after 
which comes Radchff 's Diſcourſe ; and the Re- 
ſolution went upon two Grounds. 
1. Thar this was a thing grancable for Inhe- Firſt Ground. 
ritance, or for Life ; which if it were, it could 
._ Not be preſum'd to be touch'd by the Prohibi- 
- tory Statutes : And beſides, if the Queſtion had 
been upon'the other, the Caſe had been an Ex- 
ception our of the Statute; for the Statute ex- 
cepts ſuch Counties in which divers of the King's ,, x. cx 
Leige People be inheritable to the Office of S beriff at 
the making of the Statute, and alſo ſuch Perſons 
which have Eſtate of Freehold in the Office of She- 
riff, at the making of the Letters Patents made to 
to them of the Office of the Sheriff, &c. Now whe- 
ther this were really a County ſo mheritable, or of 
an Eſtate of Freehold,ar the time, or no, is not (o 
very material, being ar leaſt it was ſo look'd upon 
by the Judges, nay and by the Parliament roo, 
as will appear by their {ſecond Ground. * 
- * But that this County was ſuch an one, I take 
to be alſo true in fact: For it is to be conf 
der'd, that this was the County of Northumber- Brie. ie 
land, which was a Palatmate, upon which Reaſon datones rag 
this, with other Counties under it, was left out Eromcon, a 


; ' 2; f. 579 ad 798. 
of the Survey in Doomſday Book, as being penſt- De Regno 
I £6 Northumb., 
CC x tationibus 
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tationibus liberi + This Palatmate compriz'd Gum- 
berland and Weſtmorland, among other Counties, 
in the laſt of which the Sherifftwick is at this 
day enjoy'd in Fee. Indeed Northumberland came 
ſoon into the Crown, as early as the time of 
William the Second, upon the Rebellion of Mow- 
bray, -conſtitured Earl thereof in the time of 
IVilliam the Firſt : Bur the Authoricy in Law is 
much clearer, that this Sheriffwick, if ever held 
in Fee, would remain in the Crown as an Inhe- 
ritance in grols, and was not merg'd, than any 
Sir Edward Herbert has produc'd on his fide ; 
for which we may obſerve the Rule taken in 
the Caſe of the Abbot of Strata Mercella, which 
is this: © When a Liberty, Franchiſe, or Juriſ- 
« diction was at the beginning erected and crea- 
| © ted by the King, and there was no ſuch Flower 

«in the Crown he there by the-Acceſſion of 

*chem again to the Crown, they arenar extinct. 

Where Inſtances are given of the Caſes of 

Markets, Hundreds, and Earldoms ; nor can any 

one ſay, that. Sheriffwicks are ancient Flowers of 

ic Rob. Ar= the Crown : Bur more dire&ly to our Caſe is 
ny that between Sir Robert Atkins, and Robert Hol- 
Scaccario Hil. £074, Which, tho' not in our. Books, is well 


« 22 & 23 Car. 


2 VidReppe- known, The Caſe was of the Grant of the 
mum Domi- Seven Hundreds of Cirenceſter, with the Returns 


um Ware of Writs to the Abbot and Covent of Cirenceſter.: 
This 


9 Rep. f.25 b. 


(19) 
This came to the Crown by the Diſſolution of 
Monaſteries, 31 H. 8. but yet that it was nor 


merg'd thereby, bur remain'd as an Inheritance 


in groſs, without the help of any Starute, . was - 


the Opinion of the Great Hales then Chief Baron, 
and of two other Barons, Windham, and Turner. 
Part of Hales his Words,as I find them excellent- 
ly well reported, and full ro this Point, are: 
«Such Hundreds as were anciently ſevered 
« from the Counties, and come again to the 
« Crown by Eſchear or Forfeiture, were fome- 
« times, but. rarely committed to the Sheriff, and 
© rejaynd to thei County, but for the moſt 
* < part kept 28diſtinct : Ret. Brevinm, and the Hun- 
« dred to which ic was annex'd, without an 
« a&tual and ſpecial Reannexion to the County, 
« remains in the King in groſs; for the Retr. 
<« Brevium is a thing created de novo, Suppoſe 
« it were a Court or Juriſdiction meerly created 
« by the King, and the Hundred ir ſelf, tho an- 
« cient, yet by return to the Crown it is not 
« merg'd or annex'd ; this. I know in the Caſe 
« of the Courts belonging to the Honours of 
&« Gloſter, and Hereford, that came to H. 5. by 
« Marriage of a Coheir, it is till in eſſe. 
"This were enough to ſhew, that che Judges 
Reſolution 2 H. 7. had a better Legal Foundaci- 
on than What Sir Edward Herbert would ſuggeſt. 


2. But 


"ty 
i! 
i! 
Fo 
- | 
Z Ih 
3 I! The ſecond 
J i Ground. 
£ [f| 
F It 
by It 
-- lt 
EF I 
b ' ] 
A fl 
8 fl 
E- | 
2 4 
; 7: Pats 2 
Fd 
Account, p. 
I's 
"3 
s- | 
3 


" {20) 

2. But then beſides that, there: was: another 
Ground mention'd in the Book, which was, 
That a Reſumption was ſhewn before the 
Judges ; and then was ſhewn a Proviſo for H. 
Earl of N. and ſo fays the Book, the Patent 
remains in its force. This Reſumprion was an Act 
of Reſumption 1 H. 7. and if this Act provided 
for that Earl's Grant, .as the Judges it ſeems 


thought it did, who can doubt but che Granr 


was good ? The Act of Reſumprion js to be 


or. Parl.1H. ſeen upon Record ; it is a Reſumption of | 
Grants made by Edward the Fourth, and among 


others, 'of the Nefts, that is, Gifts of Offces : The 
Proviſo runs thus. > Fo 2 
«Provided always, That this Act of Refum- 
< ption, or any other Act made or to be made in 
< this preſent Parliament, be not in any wite pre- 
< judicial or hurtful to the {ſeveral Grams, and 
«Letters Patents made to Henry Earl: of Nor- 
« thumberland, &c. Which indeed does not make 
good any void Granr, but {uppoles all the Grants 
to him to be good in Law; nor would the 
Judges diſpute their Suppolal. 6 
1] admit with him, that Fitzherbert lays, and 
that truly, That the Patent was adjudged good ; 
bur the Reaſon he gives agrees with whart [have 
ſhewn ; his words are, % ſuch a thmg may be 


grantable for Inheritance, or for Life ; ard then - 


am 


* 
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am ſure that the Statute does not ſay expreſly, 
the Patent ſhall be yoid , tho'' Sir Edward affirms Vid. Accounts 
that it does. »*: 2. 
_ 0bj. It may be objected, that the Exception 
in the Starute relates-to Eſtates in the Subject ; 
but if this were an Intereſt in groſs in the King, . 
that it could not be taken from him without ex- 
preſs words, cannot be denied me. 
| What he cites from Plowden, can be of no Account, p. 
more. ſervice ; for he onely ſays, there it is held,” © 


and | agree it is beld by Radcliff, with a miſtake accoont, p. 


_ of the Starute, That the King can grant aSheriff- '3 
wick for more than a Year: Yet whereas he 


magnifies this as cited by Plowden, who, as he 
ſuppoſes, well underitood- the ſenſe of the Year- 
Book ; _ 

1. It does not appear that it was Plowden, but Grenden v. 
one who was of Counſel inthe Caſe for the De- thnoh. © 
fendant, who mentions this. 

2. He mentions it only as a-Caſe in Fitzher- Plowden, f 
bert, without referring to the Book 2 H. 7. gh 

Bur. the ſecond Point rais'd before the Judg-'Sccond Point 
es, Which occaſioned the main Debate in that* * 7 
Caſe, as appears by the Book, ſhews, That the 
Reſolution could not be upon. the Point of- Pre- 
rogative ; for they queſtion'd whether the King 
could diſpenſe with his own Profit; and all the 
Judges except Brian, and Catesby, held, that the 

Patentee 
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Patentee ſhall acconnt- for the Green Wax, and 
other things, notwithſtanding the Clauſe of ab/que 
reddendo compatum : But the Debate concerning 
other things arifing upon” that ſecond Point, was 
adjournd ; rhe firlt refolv d upon the Grounds 
above. Fr _ 
- Tho hitherto-there is no proof, that any one 
of Authority in the Law has taken the Book 
2 H. 7.in Sir Edward Herbert's ſenſe, which yer 
would be of no moment if they. were expreſs, 
being. the Book is to be ſeen, and clearly other- 
wile ; yet he thinks my Lord Coke will bear him 
out, and to this purpoſe he cites two: Places ; 
one, where he ſuppoſes that the Lord Coke not 


onely. authorizes this-{enſe of the Caſe, but af 


ſerts the Prerogative in much higher 'Terms than 
they would preſume to do; and by the {econd he 
would have it believ d, that if the Lord Coke be 
a faithful Reporter , all the Judges of England 


took thatCale inthe ſame ſenſe. 


The firſt is the Caſe of Cuſtoms, 24 Eliz; 
which is. pregnant with many Objections againſt 
its being of any force in this Caſe. - : 

1: The. Book 1s of fuſpe&ted Authority, be- 
ing printed in- the late Times, and what the 
Lord Coke never ownd, or thought fic to- print 
in his Life-rme. | | 
2, This comes foiſted in among Caſes in. 

; the 
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the time of King James, withour any parallel 
Caſe which might occaſion the plzcing of it 

_ there. 

3. Itwas when the Lord Coke was buta young Taller 
Reporter, ir being ten Years before he: was 15 June, 
Kiny's Sollicitor. 2 LOO 

4. It is not onely no Point in queſtion rela- 5+ & 59. 
ting ro the Cafe where 'tis cited, and fo extraju- 
dicial, bur wholly foreign to jt : For the Que- 
ſffion'was, Whether Goods(fold before they: were 
landed, were to pay Cuſtom within the Stacnre- 

1 Eliz; c. 11. Wherefore being barely a Meme- 
rantlum of a young Reporter, no way. occafio- 
ned: by what” went” before, it cannot” poflibly 

have ary weight. | 

'5- The fancy'd Reafon there given why the 
King may -difpentfe with the Statute of Sho: 

- is none atall ; for whereas itfa , har the King! 
has i Sinerbign Power to comman; any af f hs Subj ſects 12 Rep. f. 18. 
to ſerve him for the Publick Weal, and this a and 
pre annex'd to his Pepſon; and: this gd 

wer tannor be reftrainef by any ME of of. 
ment ; there is nd* ” Authority Fe for: this, ſeins 
he Caſe 2 7. which; as appears(to any Yody 
that reads i « Eowin# has wy wr menoon'd 
ſo muck as by any./one Judge; nor iti *he'! 
Fe 0 LY the” he Pod f, the Pre Opal | Net Ws | 
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ſerve him for the Publick . Weal, cither he is to 
be Judge, or the Laws. If the latter, then no 
Perſon not qualified y' Law is obligd to act; 
nor tho' qualified, to do any thing forbid by the 
Laws. If the former, as the Words imply, 
then the King s Commands may be dey ro 
juſtifie any ill Miniſter who has rendred himſelf 
obnoxious to the Laws. But that this cannor 
- be, is ſufficiently evinc'd by neceſſary Examples 
im all Ages. And this, by the way, may ſhew 
how ale as well as pernicious, that Doctrine is, 
pr. Sherlck's which tells us, 'T hat itwie m the New Teſtament 
gag Ren Always ſignifies the Authority 'of a Perſon, not of a 
Law: Or, as another has it to. the ſame pur. 
oy. Rs pole, By Higher Powers, it is evident, we gre to un- 
Rom. 3, 1. derſtand the Perſons of Sovereign Princes, or Go- 
vernours, not the Laws and Conſtitations, as our Re- 
publican Do&tors pretend. | ; 
_ Of the ſame Batch is another memorable Po- 
Ds. Shekeks ſition, T hat the Amg's moſt illegal Aets, tho' they 
reſiſtance, p. have not the Authority of the Law, (for indeed, to 
199: ſay they have, would be a Blunder with a wit 
nels) yet they have the Authority of Sovereign Power, 
Some will ſay, that this is qualified by what fol- 
lows, Which irreſiſtible and unaccountable ; as if 
the King had, this Power onely ſo far as it is ir- 
1 gots and. unaccountable ; Whereas it is evident, 
e- Propoſition is entire .before, being the M- 


' din 


- dium whereby he would prove, that the King's 
illegal 4s are not mauthoritative ; in proof of 
which Medium, he afterwards affirms, "That the Pag 199,200. 
Sovereign Power which made the Laws, and can re- 
peal and diſpenſe with them, is inſeparable from the 
Perſon of the Prince. 
Reduc'd to a Syllogi/m, it runs thus: = 
The Authority of Sovereign Power is irreſiſtible, 
and wnaccountable : But the King's moſt illegal Afts 
have the Authority of Sovereign Power. This is an 
entire Propoſition, upon which he concludes; 
Ergo, The King's moſt illegal Afts are irreſiſtible, 
and unaccountable. "This Aflumption he goes to 
' prove from the Suppolition, that ſuch a Sove- 
reign Power as he deſcribes, is inſeparable from 
the Perſon of the Prince ; upon which, or the 
like Doctrine, another raiſes this comfortable 
Uſe. Hh all Sovereign Governments (and ſuch he Jorin,p.242- 
at large endeavours to ſhew England to be) Sub- rig pM 
jets muſt be Slaves as to. this Particular, they muſt 39% 
truſt their Lives and Liberties with their Sovereign. 
But for the' Honour of our Gown, this may 
be ſaid, That fuch Hereticks never appear'd 
among Lawyers, till Divines began thus to wreſt vid. Jovian, 
the Laws, and Scriptures to their own damnation. * ** 
But as the former Quotation out of the Lord 
Coke can do Sir Edward Herbert no ſervice, upon 
the Reaſons above ſhewn, much leſs can the 
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other, which is ane 'of Sir Edward's iafndll Parver- 
fions: He tells ms, That it 'as refolv.d by ull the 
Judges, if my Lord Coke tbe 8 faithful Reporter, 
that it is agreed 2H. 7. That the Kang may, ayonſt 
the expreſs Proviſum of the A& 23 Hd: 16. :d;/penſe 
with thaz A&#; for that the A# could\not bar the 
King of the Service of his Subjefts, which the Law 
of Nature did give unto him. He adds, This is 
reported (unleſs my Lord \Coke thad a mind to de- 
ceive the ſucceeding Judges, and draw 'them in to 
give pernicious Opinions ) as the Senſe of -all the 
Judges of England, m Kimg James's Ime, mn the 
ji je bamber. Whereas the Lord (Coke, on 
purpaſe-ro prevent uch an-abuleiof this Words, 
lays in oe hapienias of the*Caſe, | 
<1 ſhall grve no juſt offence co any, if 1 
« challenge that which of right is due to every 
Reporter, that is, to xeduce'the'Sum and EF 
« fect of all to ſuch a Method, as upon iconki- 
< deration had of all the Argaments, he himſelf 
© thinketh to be tarteft and cleareſt, for he righe 
< underftanding of the rrue- Reaſons and:/Cau- 
«ſes of the Judgment, and 'Refolutian of the 
«Caſe in queſtion. ES.” 
Upon which it is evident, that if any -one of 
the Judges mentioned this, the Lord Coke is « 
faithful Reporter ; but had he been filent as to 
this matter, no man .could ſuppoſe, that ſuch! a 
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tedious Argument as that in /Calvi's Caſe, was 
the Reſolution mm which-the Judges concurred in 
every Exprefſion. © 
But $8 Edward Herbert's own Eyes might, 
and ought to have-ſatisfied him, that the Jae: 


2 H. 7. gave mo Determination upon -the 


23 H. 6. nor dees the Book ſay, that ſo much + 


as any one Perſan Ipoke to that Statute, or men- 
tiond the Reaſon devisd. im Calvm's Caſe ; for 
that the Aft could wot bar the King of the Service of 
bis Subjeft, which the Law of Nature did give wnto 
bim. Nor could Sir Edward chuſe but know 
the ablurdiry of that Ground ; for according 
to that, all ought-to be left in the State of Na- 
ture, as.it was before any Law made; fo that 
not-onely any Perſon might a&t, tho: prohibited 
by fublequent Laws, but the might a&t any 
thing forbid by.any pofiave Law ; which would 


make a, mad'World :And this would come of Vid. archb. | 
a Natural Allegiance due to the Perſon of a prions to 515- 
thorp's Serm. 


Kang, withour reſpect 0 the Laws. of his Go- Ruſhw Part 1. 
vernment. And the Reſolution of the Judges £439. & 442, 


in: Catvin's Caſe, 1s quite -contrary tothis Suppo- 
Mal; for it isthere-refolved, That they who were 


notwithſtanding that Acceflion. 


> 


But 


born under King James his Allegiance, before he Yi. wig 
had the Crown of England , were Aliens here, 02 
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But my Lord Coke is ſo far from giving any 
real Countthance to ſuch a Reſolution, as that 
in Sir Edward Hales his Caſe, that he, in con- 
currence with all the Judges of Edzland, is ex- 

reſs to-the contrary ; S: in relation to. the 
Court of Admiralty, he and the reſt of the 
Judges declare, © Thar che Scacutes of 13 R. 2. 
« c.3.15 R. 2.c.5. and 2 FH. 4.c. 11. being Sta- 
© tutes declaring the Juriſdiction of the Court of 
* the Admiral, and wherein all the Subjes of the 
« Realm have Intereſt, cannot be diſpenſed with | 
« by any Non obſtante. Nay, he gives another ' 
Relakeion of Judges, tho' not ſo = ue as the 
former, yet what he ſays is warranted in the 
Books, and the Reſolution comes up to our 
Caſe in terminis : His Words are ; © When an Act 
< of Parliament is made that diſableth any Per- 
* ſon, or maketh any thing void, or tortious, for. 
< the good of the Church or. Commonwealth, in that 
* Law all the King's Subjefts bave an htereſt, and 
< therefore the King cannot diſpenſe cherewith, 
© no. more than with the Common Law. 

All the Chimerical Foundation of Solemn Re- 
ſolutions being thus deſtroy'd, I need not con- 
cern my ſelf with the vain aery Superſtructure, 
which muſt vaniſh 2 fumo; and in ſtead of the 

(ppeal, What may be relied upon, if ſuch Reſolutions 
may not ? I appeal to all Mankind, Whether ” 
Senſes 
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cidents, ſubliſting without any Subje 

Tranſubſtanriation Nonſenſe ! Such are Reaſons 
rr for 2 Reſolution which never was to be 
een. 

But we are told, That beſides the Authority accounr, 
of the Caſe, we have conſtant Practice thac this P "5 
Statute has been diſpens'd with ever ſince ; and 
if. it were not fo, : Conſequences would be 
Is, illegal Convictions, &c. But to this I 

ay, 

7 A fatto ad jus 'nonvalet argumentum , till 
there be legal Determinations on the fide of rhe 
Fact. 

- 2. The Fa& cannot be ſhewn, for any She- 
riff to have enjoy'd the Office for more than 
one Year by the BE Patent. | 

..3- However the Conſequences would not ne- vid. Condd. 

rily follow ;. for we know, even Laws made many. or 

by Kings de fatto have always been look'd on as *r-21%- i» 
binding, and ſo have the Admittances to Copy" x Inſt, £.58 b. 
hold Eſtates, made by Diſſeiſors,and others with- 
out Title.. And, tho' I love not to lay any 

great ſtreſs + ie Preſidents of our -own time, 

et it may ſerve to Sir Edward; and we well 
| 5 that notwithſtanding the late illegal 
Choice of Sheriffs in the City of London, yet no 
Challenges were allow'd, becauſe they were She- 
riffs de fafo. That 
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nor be here unnectfarify detain'd 


% 


" fays to real or fancied Objetti- 
| ons, I ſhallhaften' to Is other pretended Aurho+ 
ll rities, and' ſhall begirr with his laſt, as' having 
| _ the moſt immediate reference to the Caſes above- 
- Cited, and which he ſeems to: be moſt proud of, 

and thar is. Serjeant Glanvil's Argument, delive- 
| red. at: a Conference betweerr the Lords and 
| Commons ; wheremr he owns;that in-ſuch: things 
i accom, 2 Are onely  mala' quia prohibita; under certam” 
Eau Forfeitures and Penalties to the King, and the 


i Informer, there the King may. diſperſe. This 


indeed” is more than appears front-_any Cafe 
chat. Sw Edward Herbert has cited, as I have 
ſhewn above ;. yer.1s tv 'more than what -the 
Lord Coke faith elſewhere;, immediately after he 
vid. ſupra, has denied that Power in -things' made' void or 
3 1 £154 rortious, - for the Good of the Church - or Common- 
wealth; in which, he ſays, all the King's Snbjefts 
bave an bitereft, and therefore the King cannot di- 
h Joe neon, no more than” with the - Gommont 

w. | | 


All that is more in Serjeant 'Glanyil, relates 
onely to the Narure of thoſe Laws which were 
then, inſiſted upon ; if hewentfurther, ir could 
no- more be an Evidence of the Opinion ef the 

Houſe of Commons in that Point, not betng-the 
Point put to- the queſtion, than his Quotation 
| out 
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— TOE) - | 
out of Calyin's Caſe, is. of cthe' Opinion of all the 
| Jud es. . But the fitft part of his Speech cannot : 

be ſxeich'd Farther clan mate probibits had for 

merly been taken, that is, | in relation ro new 
Prerogatives, or at leaſt Things wherein the Sub- vid up p. 
> $ ©] RE J SEC” Eid. 4 2006 6 I2, 28, 39. 
jects. in general have no Intereſt veltedin them ; 

and he expreſly reſtrains it' to ſuch Caſes, wherem accoun, p. 
his Majeſty, by conferring Grate and Favour upon om 
ſome, doth not do wrong to others ; as it is in my 
Lord Coke above, and in Moor, where 'tis held, ons tops 


Thar Statutes which vive a Prerngative, or reſtrain 
the Prerogative, may be diſpens'd with ; but' nor 
ſuch as give, br Profs Intereſts: And as'to 
whar reſtrains the Prerogacive, not coming with- 
in the mala prohibita, tho it falls'not under con- 
| fideration here, yer we may ' obſerve. rhe diffe- 
rence taken in Lord Hobart, whete'x Statare is Hovare,$.145. 
made to caſe the Sovereign of Labour, nort' to £47. metkin 
deprive him of Power. In the fitſt Cafe the Jon i 
_ King may diſpenſe, not iti the other, os —_ which is 
And 1 think no man can'doubt bit the'Sca- Ns Me the 
tute 25 Car. 2. c. 2. which tor onely requires £527 * 
_ Officers to-take-the Oaths, and Teft, ro diſtin- 
gpl them from Papiſts, but difables rheny that 
- do not take them within three Months, veſts in 
_ Incereſt, nor onely in ſeveral particular Perfons, 
. who-may be Reverſionets, but in all the Sub- 
jects in general ; and is of the narnre of thoſe 
> Statutes 


Lord Ho- 


View COEtE Ear © pe OL I} Not nt Ce OE Ten 270 PA 6 * ©——_ - 
Ls DES LOR L291 Woo Sie AG und! 5 _ AS EG = P [LG Song Bl TE EY 4 FS: 'F] bla, p_—_ m 
£ £ et ay GO LO Os SE OPTI oa Fenda P FR EOS Seats 32 Regs T Gt ; "Ie PEAR 
*; FEES : EF UE "_ HI IG OE IS Ww wt ho 
* wY Hy V [4 > ple £ 


£57. ſpeaking 


te - a 7 
Caiag i E. b CEN Fang, þc.4 5 
Wn SOLO oy onny o þpds 


*. I 
EE es Ge 
9A. a7 (Re EDITS Vs 


P 8 A 
pangth WS 
Sb. 0 Og 


Account, 
P- 27» 
[ 
[| 
—— 
| 


G De doit ir IE Gn >, : 
6 Ot WE III TG Med Wy 
n 


eu hs , CET _ , _ 
EB MD _w - Eo Ras Aga alas. , VER OR I RY A _—_— NEE I I G 
OSA ESSE obo EE I Ed obedient Ri ono rs Re rae ta, p 
FRE Sa Net LN SETS OL WS ON; 2-05" ONT nt 7s - Et ee dale Ig x 
nf FERGIE. $2 * gp > D 6 * s. S; 

\ : £ ; L . » £5 
C 4 
| ) 


Statutes inſiſted on in the Petition of Right, and 


. preſs d for by Serjeant Glanvil, © Not Laws..in- 
<« flicting. Penalties mn malis probibitis ; but Laws 


« declarative, or poſitive,. conferring, or confirmin 

« ipſo facto an Inherent Right, and Intereſt of Li- 
« berty, and Freedom m the Subjefts of this Realm, 
« 4s their Birthright, and Inheritances deſcendable to 
* their Heirs and Poſterity. A Freedom, I may 
add, from Popiſh Slavery and Tyranny, Statutes 
incorporate into the Body of the Common Law, over 
which, with reverence be it ſpoken, there is no Truſt 
in the Kmg's Sovereign Power, or Prerogative Royal, 
to enable him to diſpenſe with them, or take from his 
Subjects that Birthright, or - Inheritance which they 


: have in their Liberties, by vertue of . the Common Law, 


and of. eee Statutes : I may fay, this Statute. 
And luch a Statute: it is, that no man that 
wiſhes well to the Proteſtant Intereſt, not onel 
here, but thro Chriſtendom, would conſent to the 
ee oX impairing the Force of ir ; withour 
obtaining ſuch Laws for reſtoring the ancient 
Conſtitution, both for the Choice of Sheriffs, and 
Counſcllors, among other things, as might more 
effectually keep our the Booted Apoſtles, than any 
other Means, next to the glorious a ares of 
his Highneſs the Prince of Orange : whoſe mira- 
culous Succeſſes, are not onely the Subje&t of 
preſent Admration, but have heen plainly — 
, l 


(33) 
cold in paſt Ages, and will be celebrated in all : 
future. . 


damjus, Cent. 133-35. 2.58.87. 3-16. 4+75- 89. 5. 24: 26. 34 87. 6. 7. 13. 28+ 8. 52.9. zl. 
64- 10. 7. 26» 56» 12.80, 5th. Stanza, at the end. 


But to return from this fhort Digreſlion : 
'Tis manifeſt that Serjeant Glanvil (| nfs as well 
of ſuch Laws as are 7 kl tive, as thoſe that are 
declarative ; ſuch as confer an inherent Right, as 
that confirm ; and; of Statute, as well as Common 
Law, not to be diſpens'd with; {o that he is ma- 
nifeſtly on our fide, and ones not in the leaſt 
to have exceeded the Lord Coke, where he makes 
ſo exprels an Exception of our Caſe, from that 
Dif! penling Power which he allows. By inherent 
the Serjeant can mean no more, conſidering the 
import of confer, .than actually veſted, 4a inhe- 


rent, and inſeparable by any leſs Power than that 


from which it was derived. Thus in relation 
to thoſe Seas ors that have been counted m- 
herent, and inſeparable in relation to Penalties, 


and the like, the true” meaning can be onely vid. Lord 


Cook's c. a 


that while they continue; - they are not” to be (e- 


parated, and transferred over to another: Yet yy Rep. 


no thinking Man will doubt the Power ofa 
Parliament, in relation everr to them; 'and if 
they cannot be receded from in particular, atleaſt 
they may in groſs ; when a King does cedere 
__ or abdicare Regnum, which moſt Prero- 

ET + gatiye: 


_ Gy arno n— -o 
"hs "* w 


, 
\ % . * > 
*. wade nw © SO rnns Mes d Ro tn Leer ky a-..4 Og 4 
A Hs TG os 


4 

. 

*- & 
: 
: 
[ 

| 


(34) 


Vid. Gror. de carive-Cafuilts:own may be;not oficly by actual 


Jure Ballt & 


Fac,” © ceflion from the Government, but by- Ads 
Vid. Falkner's : | : : 9 
Chifien 19. amounting tO: an Abdication, and ſhewing a 


<2 £549 fixt Intention no longet to treat his People as 
$45. ipex) , WS a” | : 
mh, wg Subje&s. Nor: perhaps could- there be Srgecr 


But if ever wy Evidence. of ſuch: Iatention, than the diſpenſing 


£6 = + pr at 2 Jump, nor barely by retail to particular Por- 


2 as in fans, with thoſe Laws which wete made by. the 
ib ld, 7 united Wiſdoma of the Nation, to ſecure. it, ay 
hove it ge mach. as they thought Humane Means could, 
Gromes inks Or, at leaſt, the Court would yield.ro,, againſt 
Ee thoſe real Dangers, which were in their -imume- 


Ln 


praii- 
dio, is not fo be 


Account, 
9.” this Powerfromall the Commons of England,» F.g, 
chey are quite otherwiſe than he repreſents them, 

nor would: be concluſive te his 'Poine however. 

tn the faſt,” ſays. Sir Edword, © The Com: 

© mons pray, thar the Starures for voiding. of 
« Aliens out of the Kingdom, may be ep 

< and executed ; to which the King agrees, 12- 


| fb 
"- VINg 


 < .ving his Prerogative, thar be may diſpenſe with 
< whom he plcaſes;.and upon this the Commons 
« anfivered, Thar their Intent was no other. 


Bur the Record ſays, Sarvant a ly ja Prero- 


gative, * Saving to hin his Prerogative. What: 
ever that was, they, declare, they never intended 
to.injure-it. Then it gocs on with the Copula- 
tive and, which adds new Matter, and is difho- 


neſtly lefe. our by Sir Edward, Et gil purra diſpen- 
fer oveſque cex_ queux luy pterra, © AND that he. 
* may difpenſe with whom he pleales : Which 


. 8 an additional Grang, or Licence to that King ; 
but that this Saving is but a general Saving of 
the Prerogative, appears by the very next Re- 


cord, which he cites of the ſame Parliament. { 
Sir Edward's Words are, *In the ſame Parlia- 


ment, when. the Commons pray, That the 
«Statutes of Proviſors, Statutes of che ſame na- 
Eture/ wil this in our Cale, ( tor they were 
« made again{t the Court of Rome's encroach- 
< ing Jurifdition in England) 1 fay, when they 
« make the like Prayer, That thele may be pur 
«< in execution ; being admoniſhed by the King's 
« Anſwer in the former Caſe , they thein(clves 
« inſert in their very Prayer, a Saving for this 
© Prerogative of the King s, and then the King 
« agrees to it. Where he would. inſinuate, that 
this Prerogative. of diſpealing with particular 


Perſons, 


Perſons, is there ſav'd; when the Record is ex- 

preſs to the contrary : The Words in Engliſh are, 

* Allo the Commons pray, for the Good 

and Profit of the Realm, all the Starutes 

* made againſt Proviſors, in the Times of the 

* moſt Noble Kings E. 3. R. 2. H. 4. your Fa- 

Q Dieu a- © ther, whom God be merciful to, wy ſtand 

| * in their force, and may be held, and execu- 

A avcury fait © cured in all Points, and that no ProteFtion, nor 

contre. © other Grant, to any Perſon, by our Lord the 

_ *King, working to the contrary, in forbear- 

* ance of the Execution of the ſaid Statutes, be - 

A rully, © allowable or available to any Perſon whatſoe- 

« ver in this Matter. And if any thing be done 

Fur nul, © to the contrary, let it be held for null,or void: 
« Saving all times the Prerogartive of the King. 

The King anſwers, © Let the Statutes thereof 

« made be held and kept. Which is 'plainly 

meant according to their Prayers wichout the 

King's impeding the Execution of them by any 

ProteCtion, or other Grant to any Perſon what- 


ſoever ; and if fuch Grant be, that ir ſhall be 


Rox. Parl. 
I H. 5. .22+ CC 


** +14. Account, Void. Is not this as much as to ſay, That 0 


Pb 16 Non obſtante ſhall make any ſuch Grant good * 
Oh bur- Sir 'Edwvard will tell ns, That this ſhews 
that the Parliament thought the King could otherwiſe 
have diſpens'd with thoſe Afts. By no means ; it 
onely argues an Abuſe crept in (which Matthew 


Paris 
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Paris ſhews to have been as early as the time of 
Hl. 3.) and likely to be allow'd of by the Judg- 
es; but the Parliament would prevent even 
that; and ſurely they would never provide, that 
a Non obſtante, or Grant to a particular Perſon, 
ſhall be void, if they thought the King had a 
Prerogative .to defeat this 'when he pleas'd : 
much leſs, when they expreſly pray againſt ſuch 

an Abuſe, can they be thought to contradict 
themſelves, and in the ſame Breath that rhey 

deſire that no Perſon whatever may be difpens'd 

with, yet leave the King a Prerogative to di- 

ſpenſe with whom he pleaſes :. The abſurdity 

of which Reaſoning he might have ſeen in that . 
excellent Speech of Serjeant Glanvil, which he {&Scyeant 
himſelf receives as the Senſe of the Commons of Speech. 
England aſſembled in Parliament. Coll. part 1- 
Wherefore the Savings in both "the Records i .. 
can be but general Savings, of ſuch Prerogatiye *5 
*as the Kings had, whatever it were: Which the 
"Kings, as . began to encroach upon the Peo- 

le, or to be Jealous of their Encroaclimengs, © 
Skid Yave inſerted 'out of abundant Caution, 
'betore they would: yield to ſeveral Aas And 
"theſe being Acts. of Parliament, which coutd 
' paſs bur as the King conſented, the People were 
torc'd often to gild' the Pills with fach Savings ; 
bur *twas. otherwiſe of Judgments in Parlia- 

ment, 
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Account, 
Þ- 19. 


no- general” 
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(38) 


nent, to which no Confent of the King was 


Wy Ate... 

"Fas yet, Admit the King Had. A "OE * 
tive of diſpenſing with Dartitial Perlons, both 
as ro Aliens and Proviſions ; yet pkg could 

Rule be taken from thence, becauſe 
It Lol onely argne, that the fondnels for Al . 
ens, and fear of diſpleating the Court of Rome, 
had at firſt occaſioned the meying the Power 
of caſing ſome particular ro without Wt , 
the Kings would pals no At NR te 
However it was, the frequent Hh. aints oy 
Commons, .and Acts made 2a zainſt both the 
one and the orher, ſhew, thar t] ole Laws. were 


lictle regarded or ET and yer thar the Kang 


had not a Prerogative allow'd hunany more for 


hive other trvial I of 
Pow, co however I all 
is th with the Stg- 


R.2.c.2. ne 1 re 5 rk no Man 
go ; Judge of - Af FG into bis on Cont: 


2 Bae for; this there 1 18. ney Practice, which 


d ſub ſilentis, and ſo could: be of no 
.1n Law: Beſides, the Statute is bare y 
] ory, and does not render thePatencs: yaid 
if otherwiſe ; yer I cannor ſay bur an Informari- 
on would lie, xo ' there were a Non oltante in the 


Cale. The 


The ſecond is of diſpenſing with the Statute Accoun, 
10 E. 3.c. 3. which provides, That whoever bas © * 
4 Pardon of Felony, ſhall find Sureties of the Good 
Behaviour : Of which he ſays, as of the other, 
Thar. ic. has been conſtantly diſpensd with ever 
ſince it was made. But if the Practice had been. 
ſo, which he does not prove, it would not avail, 
unleſs it had come in queſtion judicially, Whe- 
ther the Pardon would be valid to one who had 
not given, or at leaſt tendred Sureties. Indeed 
there is a Caſe in our Books, where the Court 
did not require Suteties, becauſe of a particular 
_ Clauſe in the Pardon diſpenſing with ir : bur 


this was no earlier than 16 Car. 1. the Judges Sir Mathew 


Sn gS . : Mints Caſe, 
of which time paid ſufficient deference to Pre- Crook, Car. 


rogative ; but that Caſe ſeems to be not Ts 
onely prime impreſſions, and without any Rea- 
ſon. given, bur in effect condemn'd by the Re- 
perter, as he ſhews that the Court abusd their 
Diſcretion,if they had any in the Matter : Twas 
the Caſe of Sir Matthew Mints, who appear'd to 
be guilty of ſeveral Miſdemeanors , for which 
he I6rwd to be bound to the Ggod: Behaviour, 
committed after the time to which he was pardon'd. 

The third and fourth Inſtances, ſcatter'd from account, p. 
the reft, are of diſpenſing with Pluralities, and ** 
Baſtards entrig into Drieſk Orders; which, it poſ-e-32 


ſible, will be leſs ſerviceable ro him : For, 
| | R 3s Such 
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TOSS - x, Such Difpenſations are never granted by 

£des v.Evey the King, but by the Archbifhop ; and the King 

* oxtord-  onely licenſes, or confirms, the Archbiſhop's Di- 
ſpenfarion in unuſual Caſes. —- - 

2. Thar the King's Licence or Confirmation 

in' Caſes unwont, as the Statute has ir, is of any 

force, is owing to the Statute 25 F.8.c.21. 

3. Even in uſual Caſes, where the Archbiſhop 

might diſpenſe, tho' the King's Confirmation be 

_ added, yet unleſs it come in due time, it will 

not prevent a Lapſe incurc'd upon the Scature | 

21 H.8. c. 13. againſt Pluralives ; as was ad- 

4Rep.f.8.b. judgd in Dgbys Cale, tho' the Dilpenſarion 
came before Induction. And this comes up full 

to one of the Points in Sir Edward. Hales his 

Caſe, which our Chief Juſtice has not been ſo 

fair as in the leaſt to mention ro be a Point in 

the Caſe: nay, quite contrary, he ſuppoles ir 

Accoun, to be a Caſe where a Diſability is annex'd as a Pe- 

P. 38. nalty, and that Penalty is not to be incurr'd before 

. Leval Convittion, and where the King's Diſpenſation 

makes the thing diſpens'd- with lawful,and conſequently 

prevents any Conviction or Penalty at all ; forgetting, 

chat in the very State of the Caſe, he owns there 

was 2 Canvittion before the Diſpentation came ; 

ſo that here was a Diſability attually incurr d, and 

that upon Record, as appears in the Pleadings ; 

and while thar Record remains, there is no: tal- 

bfying 


(4) 
ſfifying of it, tho' in fat the Conviction were Vd-Roll Ave. 
before the three Months givert in the Statute to tir. Ejipet,. 
prevent - 2. Diſability ;* and be had no other oi 
Means, than eirher- to plead ho ſuch Record, or $99. 


to bring his Writ of Error. Wherefore this Di- 4” Peace 
[ > OF puis Scire 

ſpenſation comes clearly within: Digby's Caſe, as Facias Jo 
vers luy de ceo 


being roo late, ſuppoſing otherwiſe it were valid. 5 tar. me 


, | : ; ge viet QF eſt 
trove coup. (F puis cet port. brief de tranſ. vers Iuy de meſm le batie & if pled de rien 
coup. i luy eftoptera per matrer trove al ſuit le Roy, &7c. So: Brook, n. 59. 


As Sir Edward {hews that he has read Tho- 
mas and 'Sorrel's Cale, ' he might have known 
another Reaſon given of theſe two Caſes, viz. 
<« That the King may diſpenſe with a Baſtard Vaughan, 
&® ro rake Holy Orders, or with a Clerk to have **” 
<ewo Benefices with-/Cnre; ' which were mala 
© prohibita by the: Canon Law, and by the Coun- 
« cil of Lateran, not by A&& of Parliament ; 
which 15s moſt rrue : For theſe are mention d in 
the Book of H. 7. before any Att made againtt 
Pluralities. | 
There is another Inſtance: in that wild An- 
nocation, upon the Caſe -of- Cuſtoms in the 
12 Rep. where 'tis ſaid, *©See 4 H. 4c. 31. in accoun, 
*« which 'tis ordaind, That no Welſhman be he © 7 


< ſtice, Cc. in any part of Wales, notwithſtand- 
*ing any Patent to the contrary , with Claule 
* of Noi obſtante licet- fit Wallicus + And yer with- 
< out queſtion the King may grant with a Non 
< obſtante. F232 Nor 
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42) 
Nor do I queſtion ir neither, even- before 
23 Jac.c. 1. 38. when that Statute was repeal'd, 


provided the Welſhman uſe not Welſh Speech; and 


this by 27 H.$.c.20. 


Burt as to theſe three laſt Inſtances, it might 
be ſaid further, That if they were ſtronger 
than they prove, yet they might fall under the 
Difference receiv'd by him from Lord Vaughan, 
where he ſays, The King may diſpenſe with 
Laws made pro bono populi complicati , but: not 
with ſuch as are made pro bono ſmgulorum. populi ; 
in which the Lord Yaughan is nor fo abſurd, as 
to mean, that tho' the King cannot diſpenſe with 
a Law in which any Man in particularis fo far in- 


rereſted, as to be intitled toan Action for himſelf 


| alone, yer he may with thoſe im which all the Sub- 


jects are intereſted : But his Meaning, ra make 
him conſiſtent with himſelf, muſt be reſtrain'd 
to Lord Coke's Senſe upon the Penal Scatutes, 
which makes this Power to be onely where the 
Ame, as Flead of the Commonwealth, is truſted by 
all the Realm ; in which ſenſe, he alone is to 


look after the Intereſt of the populus complicatus 


under him, as Head. Thus Lord Paughan, 1. ex- 
prefly qualifies ic, when he ſays, © They are 
#* pro bono -ppuli complicati, as the King in his 
< Diſcretion ſhall think fit to order them for the 
** good of the whole. 2, He illuſtrares ic by the 

oo Example 
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Example of a Pater-familias, © whoſe Eſtate, he vagi-p-342- 


« tells us, may-be ſaid to be pro bono communi of 

<« his Family, which yet is bur at his Diſcretion, 

« and Management of it, and they have no In 

< tereſt in it, but have Benefit by it. 3. Both 

he, and Sir Edward Herbert allow Inſtances, 

where every particular Man is not entitled to 

his Action, and yet the Statutes are own to be 

pro bono ſmgulorum 'populi, and not to be di- 
ſpensd with ; and ſuch are Magna Charta; and Account, p. 
thoſe other Laws mention'd by Serjeant Glanvil, Oe 
and Sir Edward. And if ſome difference can be Account, p.. 
found berween the Intereſt ſingulorum populi in ” 
all thoſe Statures, and in ours, to uſe his words, 

I wiſh any man would ſhew me any ſuch difference ; 

or le we muſt lay, tha not "Y + aig | 
Reſolutions, but Lord Yaughan here, as well as 


where 1 before obſery'd, is. full againſt him ; S*p4-p- 12. 


nay, even he is againſt himſelf : which: I would 


- 


be loth to think that Lord Faughan is, who owns, Thomas v. 


Thar the King cannot diſpenſe in any Caſe but with IT 


bis own Right, and not with the Right of any other ; 
which he confines nor to individual Perſons, 
conſider'd fingly ; for he ſays exprefly, © If the w.£. 347. 
« Wiſdom of the Parliament hath made an A to 
© reſtram, pro bono. publico, the Imporcacion of 


< Foreign Manufactures, that the Subjects of the oh ; 


« Realm may apply theraſelves to the making 


«ot 
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< of the ſaid Manufactures for their Support; 
< and livelihood; to graft to one'or 'more the' 
< Importation. of ſuch ManufaQture , "without 
" < any Limiation, no obſtante the faid AR, is a' 
« Monopoly, and void. For this T am ſure,particular 
Perſons are fiot entitled ro Aims upon their own 
accounts.Indeed he ſuppoſes the Xing may licenſe, 
vaugh. £ 346, limiting the Quantity,and that for private uſes,not 
by way of Merchandiſe, as not being againſt the End 
of the A&- ' Wherefore mn our Caſe all the Sub. 
jects being mtereſted as Proteſtants, their Sap- 
ort and Encouragement being provided for 

boy the Act, and the letting Papiſts into the-Go- 
vernment againſt the End of -it, who can doubr 
but Lord Vaughan would have pronounc'd Sir 

Edward Hales s Diſpenſation void ? 

account;p3zr. And whereas our Judge pleads in his excule, 

That tho' ths Law was made for the Trtereſt 0 
Religion, the Offence is not direFly againſt Religion, 
bur againſt a Politick Conſtitution, tho' made for 
the Intereſt of - Religion, he might not onely have 
Supr. p. 32 learnt from Lord Cook above, Thar the Subjects 
have fuch an Intereſt as the King cannot diſpenſe 
with, in what is made void or tortious, that 1s, 
unlawful, for the good of the Church; but Lord 
vid. Los Panughan ſhews, Thar there are mala: politica, not 
bee goon i bo diſpensd- with, and inſtances in ſome 
things, which are Nuſances m ſpecie. 
i, Now 
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| Now befides' what already has been ſhewn, 
to diſable thefe rhree laſt Inſtances urg'd by 
Sir Edward; That they are not pro bono ſmgulorum 
populi, as that Rule is vindicated from Milap- 
plications, may appear, in thar neither of chem 
affect all che People in general : As to the Cler- 
gy-men, they can only do injury in their relpe- 
Etive Pariſhes where 'they are Benefic'd, and the 
9-25 in that part of Wales where he is an 
Officer ; nor beſides, can the Clergy-men be 
 luppos'd much to prejudice the Iitereſt of Reli- 
710n, being the Pluralliſt cannor ſupply his Cure 
Pur by one qualifed, and che Baſtard might be 
a good Man, and good Preacher. And yer 
even theſe would fall within Lord Yaughan's ac- 
ceptation of his own Rule ; for he ſhews, That 
Laws made for the benefit of bur part of the 
Kingdom, Artificers, and Husbandmen, cannor 
be difpens'd with to any one Peron, to fruitrate 
che Ends of the Statutes. | 
This leads 'ro- another Flouriſh which he 
makes with the Lord Yaughan's Authority, in an- 
fwer to the Objection, That the Law was made 
bono publito, and was highly neceſſary for the 
Publick. Indeed Lord Yaughan will have it, thar 
the ſole Reatbn why a Statute cannot be di- 
{pens'd* with, 1s nor, that the Law was made 
pro bono publico,. becanſe all Laws were made for 
2 Hs Publick 
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(46) 
Publick good; and yet. Diſpenſations: had; been 
allow'd in ſome, nor was the Degree of Pub- 
lick good that which alter'd the Caſe ; yer he 
ſhews, that the Extent of it does : and ſeems 
{till ro keep to Lord Cooks Rule, Where the 
People had entruſted the King with the Law, 
as Head of the complicated Body, there the 
Truft was entirely in him ; but when the Law 
extended in Intereſt nor onely to individual Per- 
ſons, but to a conſiderable part of the Nation, 
much more when to all, in either of which Ca- 
ſes the 'Statute is pro bono ſingulorum populs, in 
neither of theſe can the King diſpenſe, And 
that the Statute in queſtion is of the largeſt ex- 
rent, appears, as the Nation is a Proteſtant Na- 
tion, this the Religion eſtabliſh'd by Law, and 
theſe Proviſions neceſſary Means to preſerve it ; 
and therefore tho' the Papiſts have nov benefit by 
it, they are not in Law, in this reſpec, any part 
of the People; for People always is taken for 
them that have Legal Intereſts. Thus when 
the Starute provides, Thar the People of Coun- 
ries ſhall chuſe their Sheriffs, it relates not to all 
the People in general, but onely to Freeholders. 
2 Having thus ſhewn, Thar thoſe Grounas 

which our Judge pretends to have gone 

upon, afford no Countenance even to his Pal- 

lation of the Judgment, they will appear 


much 


2 Infi.f. 559» 
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- much leſs to countenance ir as it was deliver'd ; 
which to evince, I ſhall here ſet it down j+- 
fuſimis verbs, from that faichful Reporter Mr. 
Blaney. 

Ir was on that memorable Day when, as 
another mark of his Sincerity, he direfted the 
willing Jury, and concurr'd in the infamous Sen- 
tence againſt that excellent Author Mr. Johnſon ; 
when .- Jury was gone out, the Chief Juſtice 
took occahon to inveigh againſt ſpreading of 
Scandalous Reports about Caſes depending in 
the Court ; and to prevent any thing of that 
Nature in the Cafe of Sir Edward Hales, he 
thought kit ro deliver the Opinion of the Judges 
in this. manner. 

C.7. *In the Caſe of Godwin and Hales, 
* wherein the Defendant pleads a Diſpenſation 
«from the King, it is doubted, whether or no 
«the King had iuch a Prerogarive ? Truly, up- 
< on the Argument before us, it zppear'd as clear 
«a1 Caſe as ever came before 4 Court : But be- 
« cauſe Men fancy I know not whar difficulty, 
«* when really there is none, we were willing to 
« ove {9 much Countenance to. the Queſtion in 


« the Caſe, as to take the Advice of all the 


« Tudges of England: They were all aflembled 
«at Serjeants-Inn, and this. Caſe was put them, 
< 2nd the Great Caſe of the Sheriffs was put, whe- 

G *ther 


in 
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© ther the Diſpenſation in that Cale were Legal, 
© becauſe upon that depended the Execution of 
« all the- Law of the Nation? And; I muſt tell 
< you, that there were then Ten uponthe place, 
* that clearly delivered their Opinions, "Thar 
« the Caſe of the Sheriffs was good Law, and 
«that all the Atrainders grounded upon Indi&t- 
© ments found by Juries return'd by ſuch Sheriffs, 
© were good, and not erroneous ; and conle- 
« quently, that Men need not have any Fears or 
< Scruples about thar Matter. And, inthe next 
© place, they did clearly declare, That there was | 
* no imaginable difference between that Caſe, 
«and this, unleſs it were, that this were the much 
E clearer Caſe of the two, and hable to the fewer 
« Exceptions. . My Brother Powel ſaid, he was 

< inclind to be of the ſame Opinion, bur he 
* would rather have ſome more time to conſi- 
< der of it ; but he has ſince ſent by my Bro- 
* ther Holloway, to let us know, that he does. 
* concur with us. To theſe - Eleven Judges, 
*-rhere is One Diſſenrer, Brother Street, who yer 
* continues his Opinion, That the King cannor 
< diſpenſe in this Caſe : But that's the Opinion 
* of One ſingle Judge, againſt the Opinion of 
«< Eleven: We were Geeleed in our own Judg- | 
« ments. before, and having the Concurrence of 
« Eleven out of 'T'wave, we think we may very 
| *well 


649) 
© well declare the Opinion of the Court to be, 
*« That the King may diſpenſe in this Caſe ; and 
< the Judges go upon theſe Grounds. 
- 1. © Thatthe Kings of England are Sovereign 
E Princes. | > 


2. © That the Laws. of England are the King's $0 5m, 


«< Laws. 

3. © Thar therefore, 'ris an Incident inſeparable 
« Prerogative in the Kings of England, to di- 
< ſpenſe with Penal Laws in particular Caſes, 
« 2nd upon particular neceſlary Reaſons: 

4. © That of thoſe Reaſons, and thoſe Neceſſi- 
« ties, the King himſelf is ſole Judge : And 
< then, which is conſequent, upon all, 

5. © Thar this is not a Truſt inveſted in, or 
«granted to the King by the People ; bur the 
© ancient Remains of the Sovereign Power, and 
« Prerogative of the Kings of England, which 
© never yet was taken from them, nor can be. 
« And therefore ſuch a Diſpenfation being 
< pleaded by the Defendant in this Cafe, and 
<«<ſach a Diſpenſation appearing upon Record 
«© to come time enough, to ſave him from the 
« Forfeiture, Judgment ought to be given for 
« the Defendant, quod querens wml capiat per 
&« billam. 1 

'Tis evident, that theſe Propoſitions are very 
wide from any thing he has, or could have 

G 2 _urgd 


Ruſhworth 
vol. 1. p.422- 


Colodbn ils © ofa bg 7 AGAR, DD Es oe x CORER T1 "7 RE ONT" 5 ane ger PO EE AC ANI ION IFEL) hey CT TY EET Ps ET EE Gee od Db AL 
by = ; , ARIIEING © MIT 7 05 % Geeta ane Bo”. EAST TIF 3 et RE DIET PLE ER, 0 ER LORE J Lg odor 35 2, ED} TY x PE OTA 
$5) OTE Td III TS OS HE EDU IEEE 4 ONT TY Ss On et Nt A Rt EAT Ag p< / x26 ID TEES , > - 7 þ* OG a 

PAL x = he OE NILES 287; EN COR Er ys Kt, Vie -9y TIXAE: OTB 7 SE InnN my Ye EW; "PSISES: = Ig Bo We # eos ” Y Wh 
DOES ag SR ; , b ; RI Dea ER i Eta tan > x 
wa » : ” 
. ef $ 

- vr 

* ok 

: 

O 74 
\ 


urg'd from the Books, unleſs where a Brand 
of Infamy has been ſer upon the Judges. 
The Examples of which , made in ſeveral: 
Ages, one would have thought, might- have 
oiven ſufficient Caution ; Fo , indeed, he 
might have had enough of this kind from 
' thoſe of the other Gown, who, I think, are 
now petty well aſham'd of theſe Notions. 
Whatever Power of Dilpenling the King has, 
the Books ſuppoſe it to be entruſted by the 
People ; but according to this Reſolution, ir 
came down from Heaven the Lord knows how : 
And as he goes upon the Suppolition of an 


*V. Caſe of , Re- 


as be. Abſolute Sovereignty 1n the King, inſeparable 


O 


Seeahcre ch from his Perſon, as ſuch will have it; unleſs thar 
4 SOVCETrglpnt . > 

as make? taws, De granted, all that he builds upon it are but 
prod greg Calitles in the Air : For this we axe to have re- 


them. courle to our. Conſtitution, to lee what that 
Forrteſcue, Þp. » 


al een Power in the Prince is ; which, the great Forte- 
ſubduorum, ac [cue (ays, 18, 4 populo efiuxa, © deriv'd from the 
G mrimrex People, Bur for that we have no occalion,: 
bj ſrede ere; from. any fo much as pretended Proof of his 


hn pe Afercions ; nor can any be offer'd bur from the 
- HL CtuUX- . - % 

im iſe baker Reſolution of the- infamous Ship-money-Judges, 
quo et non licet : 


Teeflare als WHICH ſeems to. run parallel to this, bur is in- 


ſi populo d- deed far ſhort of it: For tho' they made # 


minart. : 
See this con- Kino the [ole Tudoe of the Kingdom's Neceſht 
demn'd 13 & S / J S w J 


14 Car.2.c-29. YET they luppos'd it to be at a time when there 
V.Ruſhw. parc | 


2:f 5cg, . was 


(51) 

was 2 real Danger to be prevented by the ex- 
erciſe of this Judgment ; whereas here it is abus'd 
ro the bringing in what the Parliament labour'd 
to prevent. | 

But I muſt obſerve, 1. That whereas Sir vid. Account, 
Edward Herbert owns the Diſpenſing Power to ** 
be of dark Learning, and that it is very fit it ſhould 
receive ſome Light from a Determination in Parlia- 
ment, that Judges may judge by more certam Rules, 
which Afts of Parliament the King may; and which 
he may not diſpenſe with. Grant his Premiſles, 
and there can be no Darkneſs in it; for the 
Power will extend to all Caſes, as far as the 
Legiflative does; and that he has derermin'd 
politively in this Point, when he makes all things Account, 
not forbid by God's Law, to be dilpenſible by * © 
che King ; nay, if he might diſpenſe with every 
malum prohibitum, that is not malum m ſe, with- 
out ſuch Qualification as I have ſhewn ought co 
be, it would go farther, even as far as Gods 
Power, who never diſpenſes with more than his. Vid.Grer.de 
own Poſitive Laws, not (uch as are founded up- hr ming 
on Eternal Reaſons: And thus the Poſitive Laws 3755 om 


non ſint quatu=- , 


of God and Man would be ſubject to the Pleads" = Peo 


ns ; quidem effici 
ſure of the Prince. 2. He has taken it out of pereft; ira ne 


iridem wt 


: . hoc 
ghe Power of che Parliament, to ſertle the Bounds gud inviaſee 
of this extravagant Power: For, what he aſcribes, rae 


he ſays, never was taken from the Crown, nor can# 
be 
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(52) 


be ; becauſe, forlooth, "tis the ancient Remains of 
the Sovereign Power, and Prerogative of the Kings 
of England. Wherein, by the way, there is an | 
Implication contrary to what he would infer ;- 


for this implies, that 'tis but the Remains of a 


Account, 
P- 37+ 


dly, 
Z 3 


Account, P- I. 


ACCOUN?, Þ» 


Power diminiſh'd and impair'd. 3. His printed 
and parol Reſolutions are not onely very diffe- 
rent, as is obvious by the Compariſon; bur very 
contrary : One lays, "Tis a dark Learning ; the 
other, The Caſe is as clear as ever came before the 
Canrt. | | 

Tho' his Infincerity is ſufficiently evidenc 
from every part of his Defence, yet it may 
not be unprofitable for the Publick, that he 
ſhould be follow'd to thoſe Inſtances in which 
he glories; for which, 'tis not enough for him 
to ew ſome one Act wherein he is fingular, if 
he follows the multitude to ſm in others, even of 
the ſame kind ; which it he does, he can no 
more acquit himſelf of Perjury and breach of 
Truſt, than the reſt of the tainted Herd. 

In Matters of Blood, he affects the Reputarti- 
on of great Tenderneſs, and thinks he has been 


ferupulous evn to a Fault : For, lays he, mn fe ow! 


Caſes upon Statutes, that had been adjudg d Felony by 
wiſer and better Judges than my fat. and it wasig. 
highly for the King's Service that it ſhould be o, 
yet I would never-give Judgment of Death, becauſe 

I 


T could not ſatisfie my Conſcience, that thoſe Statutes 
were now in force. It is a Fault, it ſeems, nor to 
give Judgment againſt his Conſcience, when the 
narrow Intereſt of the Court exacts ir, and other 
Judges, influenc'd from thence, - would counte- 
nance it : But we may obſerve, that thoſe Sta- 
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tures concerning Soldiers, of which he is to be The Cate 


underſtood, not onely give no Warrant for ſuch 
Judgment, as is obvious to the meaneſt Capa- 


preſt to ſerve 
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city ; bur if they could admit of any Queſtion, 229545 


the unbiaſsd Judgment of the then Recorder of 
London, Sir John Holt, ought to outweigh the 
whole Bench. 

But I wiſh our Chief Juſtice could as well 
acquit himſelf in the Caſe of the Lord Brandon, 
The Fathers Heroick Merits of the Crown, too 
great to be rewarded; and the Son's Heredi- 
rary Valour, dangerous to thoſe who had rea- 
ſon to fear brave Spirits, occaſtoned the rigo- 
rous Proſecution of both. The Father was 
oblig'd to change his Soil, rill ic mighr become 
more equal, not unmindful of our Saviour's 
Advice, or rather Precepr, when perſecuted m one 
country, to flee into another, that tho' he contern'd 
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Death, he might not provoke it. "The Son fal- Wicneſs the 
ling into their Hands, both his Lite,and Honone, Four mma 


which the ſevereft Trials approv'd 'to be moſt brug: al 


valud by him, were dehon'd for a Sacrifice, [n /yunder Sen- 
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ſubſerviency ro which, our Chief Juſtice direfted 
the willing Jury to find him guilty of High- 
Treaſon, chiefly upon a ſuppos'd Sire $a 
to ſeiſe the Caſtle of Cheſter ; which, it true, 
vid. 14Eliz. were bur Felony by a Statute, as to that part, 
C- I. Raſtal 6. . | | - | 
ry yet in force, and ſo could be no Evidence of 
Treaſon :- Nor would he {uffer the Fact to be 
found ſpecially, tho he pretended not to anſwer 
the Caſes and Records which were cited to 
ſhew, that the Matter alledgd could not be 
Treaſon ; nor did the then Sollicitor undertake 
the Task, notwithſtanding that ſhew of Reaſon- 
ing, with which he labourd to ſet aſide the Au- 
thoriry of Lord CookF, pleading expreſly and 
TERS unan{werably for that injur'd Hero, of whom 
Sol. To con- the Age was not worthy, the Lord Ruſſel. 
Jpire to levy | ; 
War, is an Overt Att to teſtifie the Deſign of the Death of the King 5 and the Errour of my 
Lord Cook has poſſibly miſled my Lord. This he goes to refute by the Caſes of Story and 
Lord Cobham, which were vor of levying War within the Kingdom, and befides were-cx- 


preſs'd by the-Overt 4# of Writing. Vid. 3 Inſt. f. 14. Hales his Pleas of the Crown, 
P- 13. Dyer,f, 258. b, Sanderſon's Hit of K. Zames, f. 283. . 


Nor was the Proof in Lord Brandon's Caſe, 

leſs defective than the Mactter ; for beſides the 
ſcandalous Sexton,who {wore to Deſigns againſt 
another King, there was bur one Witnels in. the 

Eye of the Law; he indeed ſo far Legal, as 

* Lib. af. that he might be heard , being an Approver * ; 
at f ok obo but no way credible, conſidering how far he had 
ger yp tv 6 ſans eftre duement purge car tout ſont en male. 


been 


_"_ ET OP ET RErL We A CET WERE EO PRE TORT OO ING oOOFP Gb ES as, 1 a AL Nr gen rn Ge OO ENS Jy x 26> Yr - 2 Bs og on ELD os 
oY dc ee wh, Se TIO ISELL LY Se” FLY SD NN EOnE- NN Oe LOBOS LN pn LET aa edt Fe 1 FOIA SES KS oe IDLE AEST 7. EaBR'og ns; - x ELIE 
IANS ore v FE ee OTST Is 26 ITS b; OT OEALN STENT LSS FINS RE LE EG > ts LI > To 7 , WL by i > 


" BLEI 
been arawn with his Fetters about his Heels, even 
toX* contradict himſelf. The other 'by no-means * Ar Lord 
Legal, being under an Outlawry for High Trea: - _ Es 
ſon, unrevers'd :' For tho' the Execution of that 27,0099 7 


ons | did hear, ſyme- 
I "RPE $ WY - $42 4 . - thing about 
Judgmenr, for fo in Faw IT 1s, was pardon d by pi15 wm 
the King, yet the Crime was by - no: means &<Trial6.3g. 
Rs er EE KI (I9Y ens : * Ar Mr Cor- * 

gd, to ſer him right to Fame: Which tho' =jps,: cnra. 


he Counlel. offer d ro make good, they were 
not ſ{nffer'd. to ſpeak to 1t; and yetthe Point is 


very tclearby ahcient Authorities, and confirm'd t Thar fuch | 
are not prob? 


by later, without any ing really to the con- & tegales, for 
crary., Nay, farther, tho' befades all theſe things, junimewer” 
another Matter was urg d jn” Arreſt. of Judg- 2 Bulſt f.144- 
; 5 EET ITT #. allas I 54- I, 
ment, upon which Judgment 'had * formerly Brownlow p. 
; Eo EY. C0. 24: PUT 47+ 
been arreſted ; yer, without enquiring' whether Rolls, Ab. = 
the Fact were true, or the Book Lv, that, wich £557 
the reſt, was over-rul'd, to come at the Life of a Teſmoins, pe- 


REIT ER, LT ji nuir. Firzher. 
Perſ6n obnoxious” to the Government, as lome tir. Proceſs, 


, BS, 6 ' 208, Dyerf. 
call'd themſelyes. Such was Sir Edward's great 44.4. Owen 
WS 22? F -” ; Ee ON [5M a, Fe: : of een f. 22s Caſtle. 
ſerupulouſueſs, and rendernels, where the. Lafe of Ce 
Man was concernd. . ng ed kg 
bolr 288. Forteſcue p. 60. b. Flera lib. 4. c. 3. Braon de Corona, cap. 3+ p- 118. b. Rolls 
Ahr- rit: Prer. f. 222. Vid. de eodem Baluzium, Ton. 1. f: 889.-2. 352. * Arundel's Caſe, 
6 Rep. f. I4- | EA 


He adds a.,Scruple, in a Caſe before himlelf, 


8 >. 


and the other Uſurpers of. the High-Commulſi- 

ort Court ; but" his ſingulariry therein can be 

no'Excuſe for his ating at all npon a Com- 
| miſlton 
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miſſion apparently againſt the Statute, which 
rook away not onely the Power of Fining and 
Impriſoning, which that Court illegally pre- 
rended to, but the Spiritual Authority which it 
really had ; and ſuch a Commiſſion it, was, as 


26H-8.c.1. o- : "3 
Cad 1 & NEVET TCCelV d countenance till the Act, long ſince 


P.M repeal'd, which not onely made H. 8. Head of 
the Church, bur gave him Power, which he af- 
v. 31 H.8.c. terwards delegated to Lord Cromwel, to redreſs 


mY all Errors, Herelies, and Abules, by Spiritual 
Authority. | 
goth I ſuppoſe it is by this time. pretty evident, 


that Sir Edward's Crime will admut of no Exte- 
nuation ; but the Aggrayations are, many, ic 


' appearing, | 
Account, p. 1. That he and his Brerhren were the Inventers 


of this Diſpenſmg Power, in ſuch extent as he con- 

rends for tn the Print ; but much more in his 

real Reſolution. _ 

Vid. ib. 2. That the Error was not an Error in that 
{ingle Caſe, but of large and miſchievous Conſequen- 
ces ; and if the King could diſpenſe with that Sta- 
tute, upon the Reaſons given, and Circumſtances 

' - appearing in Sir Edward Hales his Cale, others 
may well conclude from thence, That therefore he 
has a Power to diſpenſe with all_other Statutes, even 
ſuch as confer or veſt in any of the Subjefts any 
manner of Intereſt whatſoever, in their Lives, Li- 

| , berries, 


(57). 


berties, and Eſtates ; and there being a Convifti- Account, p, | 
01, and conſequently a Diſability aftually incurred Vid. tupr. p: 
before the Diſpenſation ; theretore, by reaſon of this **** 


Caſe, the King may- diſpenſe with ſuch Statutes 
where a precedent Diſability is aftually laid upon a 
Man, as there is upon the Members. of both Hou- 
ſes, till they have taken the Oaths and Teſts preſcrib'd. 
Theſe are not Conſequences which tay flow from the 
heated. Imaginations of angry Men, but ſuch as have 
Warrant and Foundation from their Judgment. 

3. His ſo far undervaluing , the Wiſdom of 
the Nation, as to make the benefit of a Law 
againft the undue continuance of Sheriffs, equal, 
nay, go beyond what they could deviſe for the 
ſecurity of their Religion ; ,or rather, Io to un- 
dervalue the Holy Religion, which I think he 


yet profeſſes, when however it would not come 


up to the Point, according to the Differences 


which himſelf receives. Speaking of the Srtacute Account, 


23 H.6. Cc. 1. he ſays, © The Recital m the Pre-* # 


« amble, and the whole Purview, if . compar'd with 
« our Statute of 25 Car. 2. c.2. equals it im every 
« Particular, and in ſome goes beyond it : For the 
« Miſchiefs recited in this latter Statute, are onely 
in theſe Words, For preventing Dangers which 
« may happen from. Popiſh Recuſants, and qui- 
« etting the Minds of his Majeſty's Good Sub- 


« jects: The other, for preventing the import- pay, 1s. 


H 2 * able 


© able Damage of the King, and -his People; by: 


« Perjury,. Manſlaughter, and great_ EPEbon, 
| Then he. goes to the Purview, .exprels againſt 
Non obſtante's, and creating a Difability ; bur, 
according to his uſual. halle, he ſtays not here 
to make the Comparifon, but haſtens to, his 
Sham-Reſolution, as. has been ſufficiently evinc'd 
already. - The Queſtions here will be, 1. Whe- 
ther the Miſchiefs intended to: be prevented, are 
equal in both ? 2. Admit they were equal in 
Degree, whether they are in_Extent ; which if 
they. are nor,-{till the Reſolution, if real, will fa 
him; according to the Difference which. he him- 
vid.ſup-p43- ſelf receives, "of pro bono popmli complicati, and 


ſmgulorum. popull | 

- 1, For thee firſt, I ſuppoſe he thinks the Epe- 
thite importable gives the odds, as it Popery 
wanted an Epethite to repreſent it to Proteſtants, 
for what they ought to: do-their utmoſt to pre; 
vent ; as if it did not carry in the Belly. of it 
Perjuries, Manſlaughters, and. great Oppreſſions, by 
whole-ſale ; or that Miſchefs more remote, and 
accidental, as the Continuance of Sheriffs, may 
habituate' to Corruption, and chat occalipn the 
other faral Train ; could equal the more imme: 
diate and cerrain Conſequences, unleſs by good 
Laws prevented,” of French Converſions, pro: 


ceeding from fixt Principles. But then to give 


vs _ 
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Judgment to fruſtrate this neceſſary Law ata time 

when the Papiſts- had a King' of their own Su- - 
perlticion ro head them, is'to make the King as, {8 
much, above the Law, as our ancient Lawyers 8rgon 1. :. || - 
tell us, the Law and his Court by way of 'Emi 5,/G,h=0s 1 


. h : ; F ber Superiorem, F 
nence, that is, the Great Council , or Parliament Pon S. rem | 


legem per quam 


are above him. fadtus eſt Rex, | 


| : : : : TN, - ttem Curiam 
ſuam, viz. Comites, Barcnes, quia Comites dicuntar quali ſocii, &c« Flera 1.1.c.19. p. ON a 


Superiores. Which avoids the Cavil imrhe Royal Apol. ed. Anno 1584. p. 25. , 
be Dr. Aſhtons. he 4 P- 36. ſuppos'd ro 


- 2. As this proves the Intereſt of the Subject, in 
the Law abour Sheriffs, to be neither equal, nor 
ſo immediate, as in our Statute, there needs nor 
many words to:ſhew the difference of the extent: . 
the Peace'only of particular Counties, . and tho ; 
by ſmall inſenſible degrees, is there concern'a,,.-. 
nay, admit the King had this Power, and ſhould 
fo violate that Truſt which Sir Edward will have 
to be repos dm him, as:to extend it to all Counties V- Account. 
' where he puts inthe Sherifts;, yet this could nor * 
affect all the People, becauſe there might be a Re- 
rreat ro London, Middleſex, and Weſtmorland, in 
neither of 'which has ic been prerended, that the 
King had fuch'a Power, till the late Violence of 
ſome, and Freachery of others, gave that un- 
happy Inlet of Perpury, Manſlanghter, | may (ay, 

Murder and Oppreſſior; -betore which, London was 
a perfect Goſhen in an Egyptian Kingdom. 
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4. But what can excuſe our Chief Juſtice's ſo 


apparent fallifying both Records and Law-books, 


v. Sup. p-6- that the beginning of. Non obſtante's was within 


or if nor, at leaſt, his ſhameful Negligence in not. 
going to the Fountain-heads, bur ſerting up the 
Recitals of Caſes againſt the Caſes themſelves ; 
and the extrajudicial Opinions or Arguments of | 
Judges, nay, the very Annotations of Reporters, 
torewon'to any marter in queſtion, againſt ſolemn 
Reſolutions ; which either wilful Falſthcations, 
or criminal Negligence, has occaſjon'd the an- 
ſwering Objections with a Caſe which never 
had a Reſolution, but what he and his Breth- 
ren, gave when it was brought in by Head and 


* Shoulders, onely to be a leading Cale to this. 


'5. Hecould not but know, that the Caſe was 
faintly argued againſt Sir .Edward Hales, either 
he, or the late Empſon and Dudley, having given 
the Fees on both ſides ; wherefore 'rwas comical 
for the Chief Juſtice to lay , That the Caſe ap- 
pear'd clear upm the Argument ; | arm ſure'he. is. 
inexcuſable, that when ' Cauſes of leſs Conſe- 
quence, and of leſs dark Learning, usd to be 
argued twice at leaſt, this was but once; and 
the learned Mr. Wallop, who could have fer it in 
the trueſt light, was refus'd to be heard to it, tho” 
he requir'd its En 


6. Our Chief Juſtice migftt eaſily have found, 


wme. 
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time of Memory, which would not be enough 

to entitle the King to a Prerogartive : For as 'tis 

in Plowden, (every Prerogative contains a Pre-flowden ne 
ſcription, for it reſts-n uſage ; thar is, ſuch as are 16. ” 
not deriv'd from known Grants of the People. 
And he might have learnt.from chat Great Man, 

whom he would fain draw to his fide, That 
Preſidents are uſeful to decide Queſtions, but in ſuch [9t © 
Caſes as theſe which depend upon fundamental Prin- **«,chis was 


; : in a Caſe of 
ciples , from which Demonſtrations may be drawn leſs conſe 

hf ; ED : > ce the 
millions of Preſedents are to no purpoſe. ſending Pro- 


| Time of legal Memory is well known to ex- ** nos 
tend to the Reign of R. 1. and tho' Non Obſtan- Brook Pre- 
te's, as 1 obſerv'd above, are complain'd of with- $2 9.4 


. ; Star, Welk. 8. 
in that fime, as early as 35 H. 3. yer thar dili- + E !- <.39- 


gent and faithful Searcher into Antiquity Mr. ono 
Prin, ſhews, That they were then made ule of, primcacimad. 
only to revoke ſome imdiſcreet Grants. or Priviledzes, * 33 
but not to elude, ſubvert, or diſpenſe with any Pe- 
nal Laws, or As of Parliament, till they were in- 
troduced by religious Perſons, after the Statute of 
."Mortmain, 7 E. 1. to elude and fruſtrate the A&. 
And if this be true, 1 am ſure thus far: there is 
no. Colour for the late Reſolution; for the 
might have ſeen in Lord Vaughan, Thar the King y,gun & 
in that Caſe diſpenſes only with bis mon Right, and 356 
cancludes not the meafi Loxds. 


Tho 
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{dnl Tho' ſucceſlive Reſolutjons of Judges are but 


compleatHiſt- Eyidences of the' Law, and ſuch as : are 'to be 


dedicated to : 


' KFwries 2 EXAMIn'd and rectified by the Confticution, and 
Tees fundamental Maxims of the Inherent Rights , and 


Priviledees the [_1berties of a free-born People: Yet if Sir E4- 


People can pres + 


rendro, were ward had had the diligence to-read whar might 


the Gramt d \ | NN ; : | 
Cceſſns of RAVE Occurr'd on this Subje&t, or the Honeſty 
nerf * ro hear it from others, he might have known, 


| pd were 4 that it is far from being a ſerled Point, Thar the 


ried from t : : ; ; S- LD - 

crows. Foun- King: might diſpenle with particular Perſonsas 
aed u : 5 ot wy - 
ſuppord - TO whatever 35 not prohubited by the Law of God ; 
roofs that . , SF HIOD 9s. 7: _ 
I. r. obraind 2d that bis Diſpenſation makes the thing prohibited, 
ok Landy. lawful to be done by him that has it. The farther 
gorernd ir WE look back {ſince this Power has come in que- 
Y. Brady: ig tion, the leſs does it ſeem allowed. 

Le 

in Marg. refuted in 71454 Anglorum. Account p. 8. 


Y. Sup. p.s Edward 3. with the Aﬀſſent of that Conncul, 
. ab-rir, F : 

rer.f 186. which, as I obſerv'd before, was choſe in Parha- 

343621" ment, had granted tro Merchants Denizens, for 

a time, the ſame Liberty about Staple Com-. 

modiries which Merchants Aliens had; tho this 

was not by the King alone, and for the Benefir 

of Narives, : yet the Merchants fearing - that they 

might be impeach'd in time to come for their | 

...« Merchandize which. they had fo paſs by ver- 

< tune of ſuch Grants ; for. as much - as they were * 

« made ont of Parliament, for their Surety, obtam'd 

erg | « . 
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© # Ratification- and Confirmation in Parliament. 
Bur the vexata queſto was. about licenſing the w., This is 


Cates men- 


ng might do this, the Pretence was ſpeci- ans bs ba 
ous. © Calais was no part of the ancient Demeaſn v. 1: * 
of the Crown, but a new Acquiſition, whoſe 
Intereſts the King ſeem'd ro have more abſolute- 
ly at his Diſpoſal, according tothe Reſolution amo 155;. 
of our: Judges before the Houſe of Lords, who de- y.., pc c. 6, 


dared, That tho' the Canaries were the Domi- forbidding 


ſ"Þping of Wooll elſewhere than ar Calais ; that 235ofoche - 
I 


Trade to the - 


nion of the King of Spam, they were no part Dominions of 
_ of the Dominion of Spam. And if Sir Edward had wh, 
taken notice of Lord Cook where, he is againſt, as 
well'as where he ſeems to favour him, he ought 
to have oblervd, That one Lyons a Merchant, 
and Lord Latimer were ſ{entenc'd in Parliament * 
for, procuring of Licenſes and Diſpenſations for 
tranſporting of Wooll: And this they laid to the 
Deſtruction of the Staple, and of the Money of 
Calais, to the grear Damage of the King and F";"75* 
Realm : Indeed the year after, the Lord Latimer's *% 2# 
Sentence is remitted at the Requeſt of the Com- 
Mons, alledging that che Charge againlt him was ,.. .,.o75. 
not true, not for defe&t of matter. So that here 

is a Judgment of the Houſe of Lords inPoint, a- 

gainſt one of thoſe very Cates; upon which 
Gourt, Judges have fince founded cheir Diltin- y. accoun: 
&ion of malum probibitum, & malum m.ſe: And ® * 

rr I It 


3. Inſt.f,185. 
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iris an eafie thing to know which ought toturn 


37H. 6.f. 4. 


This notright- 


ly abridg'd by 
Frook nit. 
Charter de 
Pardon, N. 24+ 
37H-6. f-5., 
a. adjcrnatur. 


the Scale. - | 

Afﬀer this, it came to be a Queſtion beigre 
all the Judges in the Exchequer-Chamber, Whe- 
ther this Offence being pardoned (which thar the 
King might do after it was committed, has not 
been diſputed ) the Pardon before an Informa- 
tion brought, would defeat the Informer” of his 
ſhare. There the Court held, Thar if the Suit 
were the Parties, the Pardon ſhould not bax 
him ; bur the ſole Queſtion. was, Whether the 
Party was entitled to any Suit, bemg the Ad- 
vantage was given to the Diſcoverer, which he 
might have by a Suggeſtion in the Exchequer, 
bur the Statute gives no. Afton ; however this 
receiv d no Determination at that time. 

Bur if the Queſtion had then been of a Diſpen- 
ſation, and, whether that would bar the Infor- 
mer's Action given by. Statute, can any man 
doubt. but that they, would have 2djude'd it 
could not? When notwithſtanding a Pardon, 
and that in a Cale where an Action was not ex- 
prelsly given ; yet it was ſo doubtful, that they 
es not determine againſt the Informer ; but 


that the Diſpenſation would not have avail'd 
with them, or at leaſt, they would not have lookt 
upon it to authorize what was prohibited by any 
Statute, appears from - other Paſlages che as 

- where 
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where it is ſaid, That ina Recognizance of the 17H. 6.46. 
Peace (which is not confin'd to one entered into V-5E «t-34 
25S . : i on : | a. Where 2 
at the requeſt of a Subje& ) the King cannot Stare con- 


pardon, Or releaſe, till the Peace is broken: And fr ma 


King himſeſt, 

where a manought to repair a Bridge, the King which the 
can | Ea only for the Fine due to himſelf far nj 
bur however, the Party ſhall be obliged to re- HE 
oy the Bridge, becauſe this is to the Damage of all 
the People. And to the lame purpoſe is thatz H.,,, c.., 
>. thattho' the Kimg may pardon, or free " 2 Chic Juſtice 
2 pecuniary MulCt before the occaſion happen, rc. * 
yet he cannot pardon, or diſcharge the Treſpaſs 
ir ſelf ; and inſtance 3s given in voluntary E- 
{capes : So far were they . from believing, thac 
the King in remicting the pecuniary Mul&t,could 
make the thing lawful ; nor could this in the leaſt 
be inferr'd from the other, becauſe however an 
A& may be made void or tortions. Indeed in 
the Reign of R.z. whoſe Character blemiſhes the 
Judgments of his time, it" was held: by all. the 
Judges'in the Exchequer-Chamber, that the King 
mighe licenſe the ſhippjng of Woell elſewhere 
than ar the Staple.; yer eventhey were not of O- 
inion that the Licenſe made the thing lawtul, 
= then the Diicoverer could not haye had his 
ſhare, which-they agreed that he ought to have ; 
and ſothe Licenſe was only as far as it! con- 
cern'd the King. They alſo ſerled the other 
| | : > Pont 


2 R. 3- {. 12, 
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Tt any one , k: ; : C 
Jobs his ap. DOINt, which before” was a Doubt, That a 


on che words Pardon before an Information brought, would 
i appears be- defeat the Informer. Bur then the Authority of 
TR cente the fixſt Point is ſuſpended, by a Doubr remain- 


ins being ing before all the Judges afterwards aſſembled 


brought abour ' * £60 . | 
#gainby the pon a rehearing of this Cauſe in: a more ferled 


I Gor Goods time. Indeed they agreed the other of an In- 
Wer 4 formation after a Pardon, bur hitherto there is 
b.& 3-2 no manner of Proof of any Caſe, wherein che 
_: King by his Diſpenſation could diſcharge the Pe- 
nalty given not only .to himſelf, bur alſo to an: 
Informer, who has his Action given by Starute : 
Bur for this we muſt take a Leap downwards 
as far as 13 Fac. 1. which we may ballance with 
3Ioft. 154 the 7th. of his Reign, when it is held by Lord 
Cook, Thar © where a Statute concerns the Bene- 
<«firof the King alone, he may diſpenſe with. 
<ir by a Non obſtante: And BY THE COURT, 
| that where it concerns the Benefit of the Subjeft, the - 
BY Kells Ab.tit. A\ing cannot di | 
_ Eu on Chief Juſtice thinks that a 
{ Starure's providing againſt Non obſtante's, ſhews 
that the King could otherwiſe have diſpens'd. 
Account p.10. with the ACtby a Non obſtante ; it is not onely 
unconcluding, becauſe it might be no more 
than ani Argument of an Abuſe of the Law ; 
v.Sup. p.35. bur turns very ſtrong againſt him: For, admit 
the Reſolution: of the Judges, 2 H. 7. were as 
he- 
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he contends, yet he, who makes ſo much of x 
Conceſſion of the Commons, of England aſſembled in xccoun, 
Parliament, when:he thinks it. of his Side, ought ?: 25+ 


ſurely to yield thar the Judgmenc- of King, Lords, 
and Commons, is of uncontrollable Authority. 


Wherefore when. not only one, but ſeveral Par- 


liaments provide, that. all Non. ob/tantes ſhall be 
yoid, is it nat plain, that their Judgment was 
that ſuch Non obſtantes could not be ſet up by 


any Reſolution of Judges ? And for this we have: 
the Judgment of Aing, Lords, and Commons, and: 
that of bur late days, That even where a Grant 
is'made to the King, where 'twill be ſaid he is 


folely entruſted for the Publick Good, yetit may 
be out of his power to defear it by a Non ob/tan- 


te. This appears by the Statute 19 Car. 2. C. 8. /According to 


which provides, © That no Letters Patents 


© ges of ariy Sum granted by that Act ; and all 
«© Non obſtantes in Letters Patents made, or to be 


&* made in bar of any 46 or Afts of Parliament, for 


« the Suppl or Aliſtance of his Majeſty, are thereby. 


« declared to be void and of none effett. 

And even where Statutes have. not expreſly 
provided againſt Non ob/tante's, tho' the Statutes 
were ſuch as reſtrain what many take to be the 
King's Prerogative, yet it. we recetve the Senſe 


of. 


; 


| : bur not print-- 
«granted to. any Perſon, of Exemptions from <4*%<re+ 


« Subſidies, &c. ſhall free them from the Char-- 
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of Lords and C6 ommons, the King has no Prero- 

gative warranting Non obft = 's to them; as ap- 
Vid. the Star. pears by the Articles aga oy, Tk the 
bee) Probl» Second; one of Which is, Os that | 
E12Eg 7: trary to "the Laws, and Wills of the Juſtices, ny Py d 
ſupr. Þ Sheriffs to continue longer than one Year, &xc.. 


Tx nighrons "This were enoiigh to. fer afide all Pretences 


taken from Catvin's DT tho;, as Sir Edward 

account, > Flerbert pleaſantly ets, it were refolvd 
; chere, 'Fhat that ofa opt d 2 EH 7. which Was 
never mention'd tilt after the Reſolution.” Here 
is the Authority of Lords and Commons, in com- 
petition with th of Mercenary Judges : And 
Account, p. * the ( the Concefrons of the Commons 26-5. affembled in 
Sap Pio a ate of weight with. him, I know,nort 
why their Denials ought nor as well to be urg'd 
againft him ; which if we may do, mort onely 


_ Seethemcen- the Fictions. and looſe Reafagings in Calynt's, 


ſur'd in 


vaughan, f. Caſe, bur the main Reſolurion there, may be 
DIO juſtly call'd meer Ceurr-Law, Such I am ſure. 
Moor «. . jejs, that the honeſt Houſe of Commons,4 Jac. 1, 
TY would nor bear it; and any one that reads the. 
Arguments of choſe. Learned Men who ma-. 
nag'd the Conference with the Lords, upon the 
Queſtion of the Union of the two Kingdoms, 
may eaſily ſee how inexcuſable the Judges of 
that time were, to proceed to the Judgment in. 
Calvin's Caſe, after they had been ſo enlighened. 
Nor 
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: Nor could they. but know, that the then Parli- 
-”  ament was broke up, becauſe they were not ſo 

complying, as the Judges ſhew'd themſelves 

both then and afterwards : - But they ſecur'd 

their Cuſhions by ir, while Sir John Bennet, Fa- vid. his Cen- 
ther of the preſent Lord Oſwal/ton, loſt his in the £5; ** 
Prerogative-Court,'and had a ſwinging Fine im- 

pos'd upon him into the Bargain, ſeveral Years 

after, upon preterice of Extortion ; but, as Lam 

welt inform d, the real ground was, ' his diſrel- 

lifhing Speech in Parliament upon this Subject. 
Tis welt known, © ſome Princes us'd to have 

good Memories that way, Manet alt4 mente 
repoſtum, &c. | | 
. 8. Non obſtaate's having no other - Foundation 

than in the Encroachments of Princes, and Ser- 

vility of Judges, eſpecially if we except Cales 
concerning the King alone, they ought not to 

be ftrain'd 'to any new Caſe.: The Advice of 
Brafton will "riſe: up in Judgment againſt fuch' 2 tn. t. 409. 
Men, who tells them, © It ſuch things never PO 
*hapned before, and the Judgment is without {wi nngwn 
© Light from former Cales, and difficulr, let it rin, & oc 
* be adjourn'd to the Great Court. According NG ; 
ro which, Adjournments to enſuing Parliaments im mn 


| oY ponangur _ 
| | re Ca in reſpe- 
have been frequent in former days, when there on 
Matnam Ciriam. Vid, 1 E.3.9.b 33H-6.18. 4, Ceſt un AF de Parlement & nos woilomus 
eftre bien avis devant gue nous adnullamac aſeun at fait en le Parlement 0 jeradventnre le 
matter doit attender juſque al prochern. Parlemett. 
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if both cannox be juſtly charg d. 


Account, 
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Pag- 36: 
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were more Learned Judge, and that as often- 
for the weightineſs of the Matter, as intricacy 
ot he Poms, cd he 200 iS 4 
9. Bu for the <lofing Aggravation ; Whereas 
our Chief Juſtice denies all indireft : means: for pro- 
curing Opiuons, and ſtunds upon bis Innocence, chal- 
lenging the World to lay anything. of _-that kind to- 
his charge ; I think; :by this time; few will the | 
leſs ſuſpect him, becaule of his Aflurance: if ei- | 
ther Threats or Sollicitations: can; be prov d up- 
on him, the World will judge :cicher of them . 
indirect Means; and I am much miſinform'd, 
If after all, he can excuſe himſelf with re-. 
nouncing Ifallibility, and making Alleverations 
of keeping to the clear Diftates of his Conſcience, - 
I muſt ſay, Judges in former Ages have had. 
hard luck, and been made Examples to little 
purpoſe. King Alfred would loſe the Repurari- 
on of his Juſtice, in hanging aboye thirty Judg- 
es; and Parliaments haye been very barbaraus 
co proceed pa others as hr ages who yet 
eſs their Faults, 
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they were to be puniſhd as Traytors , *who hindred 


the King from - exerciſmg his Soveraignty and Pre- 
rogative over a*Statute, and an Ordinance, and Lonony” 
ſion made in the foregoing Parliament :; The 1u 
Rance of their Crime lay in aſcribing to: the 
King a Power to defeat the Proviſions of . the 
pune for the ſafety of the Nation, and 
is 2 dire Preſident, at which our Judges oughr 
to tremble. Nor can it avail them, that ths 
expreſs words of the Statute 25'E, 3. 6. 2. donor 
condemn them, fince that Ad tranſmits Com- 
mon-Law Treaſons to the Judgment of Parlia- 
ment,and the Statute 1 Mar.c.1. leaves that power 
untouch'd; and who can doubt but ſuch a Re- 
ſolution,” and that juſtified in Prinr, and ;publiſh- 
ed'to the World," is an overt At. of Treaſon, 
as it rends to the ſubverting the Fundamental 
Rights of Parliaments : Nor can they have any co- 
tant for asking, with the. Lord Straffard, Where 
is the Buwy © when they fee. ſo many Shipracks 
o adgnoniſh ther. oy ny 
"Nor ought Sir Edward to wonder at a Treaſon 
againſt” che Government, tho' not directly a- 
eainſt the Perſon of the King, his Relatives, 


Knighton, f. 
2726, 2927. 
ib. f. 2695s 
Regaliam. 

- Ib.f. 2694. 


F 


Officers, or his Coin; nor yer an actual levying , | = 


of War within his Kingdom, or adhering to 
his Enemies ; for he may find among the Ar- 


1-Crimen leſs 
Majeſtatis, ut 
de nece vel ſe- 
ditione perſone' 


Domini Regis vel Regtt. E xaRt. Colle cd. Anno 1643. p. 35. V. Dugdale's cron. Sc. 
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ricles againſt the Lord Kimbolton , and others, 
exhibited. Amo 1641. by his Father then Actor- 

. ney-General. 
«That they have traiterouſly endeavoured to. 
«ſubvert the very Rights aud Beings of Parka: 
© ments. OT | - 
account,v.33 Bur fince Sir Edward pleads Conſcience for whar 
*3% Hedid, and miphthave urgd the Authority of 
Spiritual Guides, who would make the Scripture 
notion of higher Powers. a ſufficient. Warrant for 
ſuch a Judgment. I ſhall conclude with the 
good Queen Elizabeth-Do&trine of the famous 

Bilſon, afterwards Biſhop of Wincheſter. 
Pn '©By Superior Powers ordaind of God, we 
Chritian © underſtand'not only Princes, but all politick 
wo CSratesand Regiments, ſome where the People, 
ſome where the. Nobles have the ſame Intereſt 
« to. the Sword that Princes have in their King- 
« dorms: And in Kingdoms where Princes bear 
Glanril. Prot. © rake. by the Sword, we do not mean the Prin- 
Bracon,v. I. © ce's private Will againſt his Laws, but bis Pre- 
Fleralib. 1. © cept derived from his Laws, and agreeing with bis. 


c, 17, Fortef- | 
cuc, C. Os « Laws, 
Mirror, P- 9+ 
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they were to be puniſhd as Traytors , -who- hindred 
the King from exerciſmg ,his Soveraignty and Pre- 
rogative over a*Statuite, and an Ordinance, and Commiſ- 
fron made in the foregoing Parliament: The ub- 
ſtance of their Crime lay in aſcribing to the 
King a Power to defeat the Proviſions of the 
Parliament for the ſafety of -the Nation, and 
is a direct Preſidenr, at which our Judges ought 
to tremble. Nor can it avail them, that the 
expreſs words of the Stature 2.5 E, 3.c. 2. donot 
condemn them, ſince that Act tranſmits Com- 
mon-Law Treaſons to 'the Judgment of Parlia- 
ment,and theStarute 1 Mar.c.1. leaves that power 
untouch'd;; - and who can doubt bur ſuch a Re- 
lolution, and that juſtified in Print, and publiſh- 
ed ro the World, is an overt A& of Treaſon, 
as it tends to the ſubverting the Fundamental 
Rights of Parkaments : Nor can they have any co- 
lour for asking, with the Lord Strafford, Where 
is the Buoy ? whea they ſee ſo many Shipracks 
tro admoniſh them. 
_ © Nor ought Sir Edward to: wonder at a Treafon 
againſt the Government, tho' not direatly a- 
oainſt the Perſon of the King, his Relatives, 


Oihcers, or his Coin; nor yet an actual levying 
AN | ; V. Glanyil. 
of War within his Kingdom, or adhering to 1. Crimen lee 


4 . Majeftatis, ut 
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- _ ticles againſt the Lord Kymbolton ,, and others, 
exhibited Amo 1641. by his Father then Attor- 
ney-General. _ eo 
©Thar they have traiteroufly endeavoured to 
© ſubvert the very Rights and, Beings of Parlia- 
«© ments. ad | 3d 
Account,n.zz Burt fince Sir Edward pleads Conſcience for what 
3%  hedid, and might have urg'd the Authority of 
Spiritual Guides, who would: make the Scripture 
notion of higher Powers a {ufficieat Warrant for 
fuch a Judgment.. 1 ſhall conclude with the 
good Queen Elizabeth-Doctrine of the famous 
Bilſon, aexwards Biſhop of Wincheſter. 
£7 Superior. Pawers ordain'd| of God, we 
Chriſtian « underſtand not only. Princes,: but all politick 
ons jeemon, ©& States and Regiments, ſome where the People, 
ſome where the Nobles have the ſame Intereſt 
© to. the Sword that Princes have in their King- 
« doms: And in Kingdoms where Princes bear 


- Glanvil, Prot. © rule by the Sword, we do not mean the Prin- 


ax <A - « e's private Will agamſt bus Laws, but bis Pre- 
Fleralib. 1. © cept, derived from his Laws, and agreemg with his 
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